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An insurance provider's decision to ter-

minate the long term disability benefits of
an insured, considered unable to perform
sedentary work by seven physicians, was
not supported by sufficient evidence. The
insurance provider argued the medical pro-
fessionals it engaged to review the in-
sured's file concluded he presented no
evidence of disability from 2005 to

present, and a vocational expert found him
able to perform sedentary work. The in-
sured underwent several tests performed by
seven physicians, six of whom had ongoing
doctor-patient relationships with him,
which all found he was unable to perform
sedentary work. Employee Retirement In-
come Security Act of 1974, § 502(a), 29
U.S.C.A. § 1132(a).

Jeffrey Delott, Law Offices of Jeffrey De-
lott, New York, NY, for plaintiff.

Fred N. Knopf, Emily A. Hayes (of Coun-
sel), Wilson, Elser, Moskowitz, Edelman &
Dicker LLP, New York, NY, for defendant.

OPINION AND ORDER
GERARD E. LYNCH, District Judge.

*1 Plaintiff Steven Alfano commenced
this action against defendant CIGNA Life
Insurance Company of New York, challen-
ging the termination of his long-term dis-
ability benefits under Section 502(a)(1)(B)
of the Employee Retirement Income Secur-
ity Act of 1974 (“ERISA”), codified at 29
U.S.C. § 1132(a)(1)(B). Both parties now
move for summary judgment. For the reas-
ons discussed below, plaintiff's motion will
be granted, and defendant's motion will be
denied.

BACKGROUND
I. The Long-Term Disability Plan

Through group insurance contract num-
ber NYK-1972 (the “Policy”), defendant
CIGNA Life Insurance Company of New
York (“CIGNA”) provides benefits to dis-
abled participants in the Cornell University
Weill Medical College Long-Term Disab-
ility Insurance Plan (the “Plan”).FN1 (P.
56.1 Stmt. ¶ 3; D. 56.1 Stmt. ¶ 2; CLICNY
588.) According to the Plan, a participant is
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disabled when, because of injury or sick-
ness, “he is unable to perform all the ma-
terial duties of his regular occupation,” or
“he is earning less than 80% of his Indexed
Basic Earnings.” (CLICNY 593; see also
P. 56.1 Stmt. ¶ 7; D. 56.1 Stmt. ¶ 6.)
Provided a participant demonstrates his
disability and remains disabled for the
180-day waiting period established by the
Plan, he is entitled to a monthly benefit
equal to the lesser of: (1) 60% of his
“Monthly Basic Earnings” FN2 (up to a
maximum of $15,000) less the amount of
any “Other Benefits” received for that
month, “excluding any Other Benefits re-
ceived by or on behalf of [his] depend-
ents,” or (2) 70% of his “Basic Earnings”
less the amount of any “Other Benefits,”
including those received by his dependents.
FN3 (CLICNY 598; see also P. 56.1 Stmt.
¶ 4; D. 56.1 Stmt. ¶¶ 5, 7.) Where a parti-
cipant becomes disabled prior to his sixty-
third birthday, long-term disability bene-
fits (“LTD benefits”)-which are adjusted
for a maximum of five annual cost of liv-
ing increases of 3%-issue until the parti-
cipant is no longer disabled or until he
turns sixty-five, whichever is earlier. (P. 56
.1 Stmt. ¶¶ 5-6; D. 56.1 Stmt. ¶¶ 8, 10;
CLICNY 603, 604.)

FN1. The Policy was issued to Cor-
nell's Weill Medical College by
INA Life Insurance Company of
New York, and had an effective
date of July 1, 1989. (D. 56.1 Stmt.
¶ 3; P. Suppl. 56.1 Stmt. ¶ 3;
CLICNY 588.) INA Life Insurance
Company is now known as CIGNA
Life Insurance Company of New
York. (P. 56.1 Stmt. ¶ 2; D. 56.1
Stmt. ¶ 3.)

FN2. A participant's basic earnings
are determined as of the time he be-

comes disabled. (CLICNY 598.)

FN3. “Other Benefits” include, inter
alia, social security disability bene-
fits (“SSD benefits”). (CLICNY
600.) If a disabled participant does
not apply for SSD benefits, the Plan
provides that the estimated amount
of any such benefits should be de-
ducted from the participant's disab-
ility award. (P. 56.1 Stmt. ¶ 13; D.
Suppl. 56.1 Stmt. ¶ 13; CLICNY
514, 601.) In order to facilitate the
implementation of this provision,
participants are obligated to execute
a reimbursement agreement pursu-
ant to which they must remit any
SSD benefits to CIGNA and reim-
burse CIGNA for overpayment
where such benefits are sub-
sequently awarded. (P. 56.1 Stmt. ¶
14; D. Suppl. 56.1 Stmt. ¶ 14;
CLICNY 474.)

II. Alfano's Work History
Plaintiff Steven Alfano, a 51-year old

resident of New York who was hired by
Cornell's Weill Medical College (“Weill”)
on August 5, 1991, as a wage and salary
manager, participated in the Plan. (P. 56.1
Stmt. ¶¶ 1, 9, 10; D. Suppl. 56.1 Stmt. ¶ 1,
9, 10; D. 56.1 Stmt. ¶¶ 1, 4; CLICNY 527.)
As a wage and salary manager, he
“administer[ed] the non-academic com-
pensation program to ensure internal and
external equity and compliance with intern-
al policy and federal and local laws gov-
erning wage and salary.” (D. 56.1 Stmt. ¶
14; P. Suppl. 56.1 Stmt. ¶ 14.) According
to Weill's description of the position, be-
cause “[m]ost work [is] performed sitting
at [a] desk,” the employee “[m]ust be able
to sit for extended periods,” (P. 56.1 Stmt.
¶ 11; D. Suppl. 56.1 Stmt. ¶ 11; CLICNY
479), though he could get up and move
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about as needed. (D. 56.1 Stmt. ¶ 15; P.
Suppl. 56.1 Stmt. ¶ 15; cf. CLICNY 379.)
Consistent with this description, and in re-
liance on the definitions outlined in the
U.S. Department of Labor's Dictionary of
Occupational Titles (the “DOT”), CIGNA
itself classified Alfano's occupation as
sedentary. (P. 56.1 Stmt. ¶ 11; D. Suppl.
56.1 Stmt. ¶ 11; CLICNY 104, 379, 479,
879.)

III. Alfano's Pre-Application Medical
History

*2 On May 15, 1996, after being in-
volved in a car accident that left him with
back pain and left leg weakness, Alfano
began receiving medical treatment from
Dr. Michael Alexiades, an orthopedic sur-
geon. (P. 56.1 Stmt. ¶ 20; D. Suppl. 56.1
Stmt. ¶ 20; CLICNY 350.) Alfano's condi-
tion worsened in May 2000, and on or
about June 5, 2000, following Dr. Alexi-
ades's conclusion that Alfano's back pain
left him “unable at this point to work,” Al-
fano left his job at Weill. (P. 56.1 Stmt. ¶¶
21-22; D. Suppl. 56.1 Stmt. ¶¶ 21-22;
CLICNY 116, 515, 527.) A lumbar MRI
conducted several days later showed that
Alfano suffered from moderate to severe
spondylosis and moderate spinal stenosis
FN4 at the L5-S1 level, with mild impinge-
ment on the left L5 nerve root.FN5 (P. 56.1
Stmt. ¶ 23; D. Suppl. 56.1 Stmt. ¶ 23;
CLICNY 283.) Responding to a later re-
quest made pursuant to the Family and
Medical Leave Act, Dr. Alexiades opined
that Alfano could not do any lifting or pro-
longed sitting or standing. (P. 56.1 Stmt. ¶
24; D. Suppl. 56.1 Stmt. ¶ 24; CLICNY
290-91.) On July 20, 2000, an elec-
tromyography (“EMG”) FN6 interpreted
by Dr. Stephen Scelsa, a neurologist, re-
vealed that Alfano had either an L5-S1 ra-
diculopathy or polyneuropathy.FN7 (P.
56.1 Stmt. ¶ 25; D. Suppl. 56.1 Stmt. ¶ 25;

CLICNY 284-86, 485-89.)

FN4. Spondylosis, also known as
spinal osteoarthritis, is a degenerat-
ive disorder that may result in a loss
of normal spinal structure and func-
tion. The condition can cause pres-
sure on nerve roots, resulting in
pain or paresthesia (shocks) in the
limbs. Spinal stenosis is a condition
involving the narrowing of the spin-
al canal and the resultant pinching
of nerves, which can lead to pain in
the buttocks, limping, numbness or
loss of sensation in the lower ex-
tremities, cramping, problems with
bladder and bowel function, and
other impairments in physical activ-
ity. Spinal stenosis is often caused
by osteoarthritis-related bone dam-
age.

FN5. On July 24, 2002, Dr. Keith
Roach-Alfano's primary care physi-
cian-read this MRI as showing that
Alfano “suffers from moderate to
severe L5-S1 spondylosis with disc
space narrowing, disc desiccation,
degenerative type III end-plate mar-
row changes, an annular disc bulge,
facet osteoarthritis and a prominent
posterolateral osteophyte formation,
with impingement of the exiting L5
nerve root and ... moderate spinal
stenosis.” (CLICNY 251.)

FN6. An EMG measures the elec-
trical activity of muscles. Often per-
formed in conjunction with a nerve
conduction study, it is one of sever-
al tests used to assist doctors in dia-
gnosing polyneuropathy.

FN7. Radiculopathy is not a specif-
ic condition, but rather a term used
to describe pain and other symp-
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toms like numbness, tingling and
weakness in one's extremities res-
ulting from problems in his or her
nerve roots. Polyneuropathy is a
pattern in which the peripheral
nerves in one's body malfunction
simultaneously. Symptoms include,
but are not limited to, muscle weak-
ness, pins-and-needles sensation,
numbness, loss of sensation, burn-
ing pain, unsteady gait, problems
with bladder and/or bowel function,
fluctuation in blood pressure, and
impotence.

Despite receiving two epidural injec-
tions during this time, Alfano continued to
experience severe back pain and numbness
of the legs. (P. 56.1 Stmt. ¶ 26; D. Suppl.
56.1 Stmt. ¶ 26; CLICNY 116.) Dr. Alexi-
ades therefore referred him to Dr. Sean
McCance, a spine specialist. (Id.; CLICNY
454.) After evaluating Alfano, Dr. Mc-
Cance concluded that Alfano suffered from
discogenic back pain and L5-S 1 radiculo-
pathy, both of which stemmed from an im-
pingement of the L5 nerve root. (P. 56.1
Stmt. ¶ 27; D. Suppl. 56.1 Stmt. ¶ 27;
CLICNY 454-55.) Because of the weak-
ness in Alfano's legs, Dr. McCance
strongly recommended that Alfano undergo
surgery for a fusion at L5-S1. (Id.)

Following Dr. McCance's recommenda-
tion, Alfano sought a second opinion from
Dr. Robert Snow, a neurosurgeon. (P. 56.1
Stmt. ¶ 28; D. Suppl. 56.1 Stmt. ¶ 28;
CLICNY 492.) Dr. Snow diagnosed Alfano
with L5-S1 radiculopathy secondary to
lumbar stenosis, and recommended a lam-
inectomy and possible discectomy.FN8 (Id.
) In an effort to explore his options for
non-surgical treatment, Alfano also consul-
ted Dr. James Farmer, an orthopedic spine
specialist at the Hospital for Special Sur-

gery. (P. 56.1 Stmt. ¶ 29; D. Suppl. 56.1
Stmt. ¶ 29; CLICNY 292-93.) Dr. Farmer
diagnosed Alfano with degenerative disc
disease at the L5-S1 level and recommen-
ded physical therapy. (Id.) When physical
therapy failed to alleviate Alfano's symp-
toms, Dr. Farmer also diagnosed him with
radicular symptoms and identified L5
nerve root compression as the probable
cause. (P. 56.1 Stmt. ¶ 30; D. Suppl. 56.1
Stmt. ¶ 30; CLICNY 294.) During a sub-
sequent visit, Dr. Farmer renewed Alfano's
preexisting prescription for Vioxx FN9 and
suggested that he undergo additional phys-
ical therapy. (P. 56.1 Stmt. ¶ 31; D. Suppl.
56.1 Stmt. ¶ 31; CLICNY 295.)

FN8. A laminectomy is a surgical
procedure designed to relieve pain
related to spinal stenosis. The pro-
cedure involves the removal or
trimming of the portion of the ver-
tebral bone called the lamina, thus
widening the spinal canal and
providing more space for the spinal
nerves and thecal sac (the tube
filled with cerebrospinal fluid sur-
rounding the spinal cord). A discec-
tomy is a surgical procedure in
which a doctor removes the part of
a vertebral disc that causes pain by
stressing the spinal cord and/or sur-
rounding nerves.

FN9. Vioxx is a nonsteroidal anti-
inflammatory drug used to reduce
pain, inflammation, and stiffness
caused by osteoarthritis, among oth-
er things. It was withdrawn from
the U.S. market in 2004 amid con-
cerns of an increased risk of heart
attack and stroke with long-term,
high-dosage use.

IV. Alfano's Application for Social Se-
curity and LTD Benefits
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*3 Shortly after he became unable to
work, Alfano applied for SSD benefits. (Cf.
P. 56.1 Stmt. ¶¶ 13, 16; D. Suppl. 56.1
Stmt. ¶¶ 13, 16.) On August 27, 2002, the
Social Security Administration (“SSA”)
concluded that he was totally disabled as of
June 5, 2000, and awarded him monthly
benefits. (P. 56.1 Stmt. ¶ 16; D. Suppl.
56.1 Stmt. ¶ 16; CLICNY 217-18, 257-67.)
In reaching this conclusion, a United States
Administrative Law Judge (“ALJ”) found
Alfano unable to perform his past work as
a wage and salary administrator, as well as
any other type of work. (P. 56.1 Stmt. ¶ 17;
D. Suppl. 56.1 Stmt. ¶ 17; CLICNY 266.)
In particular, he cited Alfano's “need to sit
and stand at will and his need to lie down
approximately 1/2 hour to 2 hours during
each day” as the source of this inability.
(CLICNY 264.)

On December 1, 2000, Alfano also ap-
plied for LTD benefits under the Plan. (P.
56.1 Stmt. ¶ 32; D. Suppl. 56.1 Stmt. ¶ 32;
CLICNY 515-27.) The application required
his doctors to complete CIGNA's Physical
Ability Assessment (“PAA”) form. (P. 56.1
Stmt. ¶ 33; D. Suppl. 56.1 Stmt. ¶ 33;
CLICNY 497-98, 1006-007.) The PAA
uses the terms “continuously,”
“frequently,” and “occasionally,” and spe-
cifies that, in an 8-hour day,
“continuously” means more than 5.5 hours,
“frequently” means 2.5 to 5.5 hours, and
“occasionally” means less than 2.5 hours.
(P. 56.1 Stmt. ¶ 34; D. Suppl. 56.1 Stmt. ¶
34; CLICNY 497-98.) According to a PAA
completed by Dr. Snow, Alfano could sit
only occasionally, i.e., less than 2.5 hours
in an 8-hour day. (P. 56.1 Stmt. ¶ 35; D.
Suppl. 56.1 Stmt. ¶ 35; CLICNY 493.) In a
separate PAA, Dr. Scelsa opined that Al-
fano could sit frequently, i.e., between 2.5
and 5.5 hours in an 8-hour day. (P. 56.1
Stmt. ¶ 36; D. Suppl. 56.1 Stmt. ¶ 36;

CLICNY 483.)

After receiving Alfano's PAA forms,
CIGNA decided to conduct an independent
medical exam (“IME”) before resolving his
claim. (P. 56.1 Stmt. ¶ 37; D. Suppl. 56.1
Stmt. ¶ 37; CLICNY 388.) On February 5,
2001, CIGNA requested the IME from an
orthopedist specializing in back care. (P.
56.1 Stmt. ¶ 38; D. Suppl. 56.1 Stmt. ¶ 38.)
Two days later, it informed Alfano that his
failure to attend the scheduled IME “may
result in the termination of [his] present
and future benefits.” (P. 56.1 Stmt. ¶ 39; D.
Suppl. 56.1 Stmt. ¶ 39; CLICNY 359.) On
February 9, 2001, however, CIGNA can-
celed the IME without giving a reason. (P.
56.1 Stmt. ¶ 39; D. Suppl. 56.1 Stmt. ¶ 39;
CLICNY 358.)

Alfano's initial claim was denied on
February 12, 2001, on the grounds that he
had not satisfied the requisite 180-day
waiting period. (P. 56.1 Stmt. ¶ 40; D. Sup-
pl. 56.1 Stmt. ¶ 40; CLICNY 379.) In par-
ticular, CIGNA noted that although a July
20, 2000, evaluation performed by Dr.
Scelsa identified certain restrictions on Al-
fano's ability to work, none of Dr. Scelsa's
restrictions-nor those identified by any of
Alfano's other treating physicians-would
have prevented him from performing his
own occupation, which fell “within the
sedentary physical demand level as out-
lined by the U.S. Department of Labor's
Dictionary of Occupational Titles.” (Id.,
CLICNY 376-80, 454-55, 483, 493; cf. P.
56.1 Stmt. ¶ 41; D. Suppl. 56.1 Stmt. ¶ 41.)
In a March 19, 2001, letter, Alfano's then-
counsel appealed the denial. (P. 56.1 Stmt.
¶ 43; D. Suppl. 56.1 Stmt. ¶ 43.) CIGNA
replied on April 12, 2001, upholding the
denial on the same grounds cited in its ori-
ginal decision. (P. 56.1 Stmt. ¶ 44; D. Sup-
pl. 56.1 Stmt. ¶ 44; CLICNY 362-65.)
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*4 On April 15, 2002, Alfano again ap-
pealed his denial of LTD benefits. (D. 56.1
Stmt. ¶ 20.) In support of his appeal, he
later submitted additional medical records,
including MRIs of his spinal cord and other
notes and reports from Drs. Alexiades,
Farmer, Roach, and Scelsa.FN10 (D. 56.1
Stmt. ¶ 21; P. Suppl. 56.1 Stmt. ¶ 21;
CLICNY 248-54, 279-317.) The records
included a July 12, 2002, report, in which
Dr. Alexiades concluded that Alfano had to
lie down for 1.5-2 hours per day, could not
sit, stand, or walk for prolonged periods of
time (i.e., 15-20 minutes), could not lift or
carry more than 5 pounds, had experienced
no change in condition since he stopped
working on June 5, 2000, and therefore re-
mained “totally disabled.” (P. 56.1 Stmt. ¶
59; D. Suppl. 56.1 Stmt. ¶ 59; CLICNY
253-54.) This report echoed a February 7,
2002, record included with the April 2002
appeal in which-relying on Alfano's posit-
ive straight leg raise, weakness walking on
his toes, and MRI test results-Dr. Alexi-
ades diagnosed Alfano with L5-S1 spon-
dylosis with stenosis and radiculopathy,
and determined that he must lie down for
.5-2 hours two to three times during an
8-hour workday, and could sit for only 2
hours in an 8-hour workday. (P. 56.1 Stmt.
¶ 52; D. Suppl. 56.1 Stmt. ¶ 52; P. Suppl.
56.1 Stmt. ¶ 20; CLICNY 297-303.)

FN10. Some of Alfano's medical re-
cords from late 2001 and 2002 re-
count various shoulder and hip
problems. (See P. Mem. 5-6;
CLICNY 113-17, 121-27, 130,
132.) However, because Alfano and
his treating physicians cite his back
problems as the cause of his disab-
ility, these portions of the record
need not be further addressed.

Alfano also submitted a July 24, 2002

letter from Dr. Roach, noting that Dr.
Roach had diagnosed him with approxim-
ately 27 different medical conditions,
FN11 prescribed him Vicodin and Vioxx
for pain, given him a poor prognosis, and
concluded that “he is totally disabled and
should not return to work.” (P. 56.1 Stmt. ¶
60; D. Suppl. 56.1 Stmt. ¶ 60; CLICNY
250-52.) Dr. Roach reasoned:

FN11. CIGNA clarifies that the 27
medical conditions are conditions
that Dr. Roach diagnosed at one
time or another from 1995 to the
date of the letter. (D. Suppl. 56.1
Stmt. ¶ 60.)

[Alfano] experiences constant pain. He
must lie down for approximately one-half
to two hours per day because of fatigue
associated with his pain. He cannot sit,
stand or walk for any prolonged period of
time (i.e., 15-20 minutes), and cannot lift
or carry anything weighing over five
pounds. Moreover, his condition has es-
sentially been the same since June 5,
2000, and all of these limitations have
been applicable since that time.
(CLICNY 251.) These findings were con-
sistent with a February 12, 2002, record
created by Dr. Roach that found that Al-
fano needed to lie down for .5-2 hours up
to 3 times per 8-hour workday, and could
sit only 2 hours in an 8-hour workday.
FN12 (P. 56.1 Stmt. ¶ 53; D. Suppl. 56.1
Stmt. ¶ 53; CLICNY 304-310.)

FN12. Like the February 2002 re-
cord from Dr. Alexiades, this record
also was included with the April
2002 appeal. (P. Suppl. 56.1 Stmt. ¶
20.)

Lastly, Alfano's supplemental submis-
sion contained various MRI test results. (D.
56.1 Stmt. ¶ 21; P. Suppl. 56.1 Stmt. ¶ 21.)
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Consistent with a June 9, 2000, MRI find-
ing moderate to severe L5-S1 spondylosis
with mild impingement of the L5 nerve
root and moderate L5-S1 spinal stenosis
(CLICNY 283), an August 18, 2001, MRI
showed that Alfano suffered from moder-
ate to severe spondylosis, and moderate
stenosis at the L5-S1 level, as well as mild
stenosis at the L4-L5 level.FN13 (P. 56.1
Stmt. ¶ 46; D. Suppl. 56.1 Stmt. ¶ 46;
CLICNY 131.)

FN13. On July 24, 2002, Dr. Roach
read this MRI as showing that Al-
fano suffered from “mild stenosis
and narrowing of the neural fo-
ramina at the L4-5 level of the spine
as well as impingement on the
thecal sac at L5-S1.” (CLICNY
251.)

*5 On September 13, 2002, Alfano fur-
ther advised CIGNA that the SSA had
deemed him totally disabled from any kind
of work as of June 5, 2000. (P. 56.1 Stmt. ¶
61; D. Suppl. 56.1 Stmt. ¶ 61; CLICNY
256-267.) He also furnished CIGNA with a
copy of the SSA's decision. (Id.)

By letter dated December 2, 2002,
CIGNA advised Alfano that it needed to
“consult a health care professional with the
appropriate training and experience in the
field of medic[ine] involved in the medical
judgment.” (P. 56.1 Stmt. ¶ 64; D. Suppl.
56.1 Stmt. ¶ 64; CLICNY 243.) CIGNA
subsequently requested that Dr. David
Trotter, an orthopedic surgeon, conduct a
peer review of Alfano's file. After review-
ing the file, Dr. Trotter concluded that Al-
fano was unable to perform his regular oc-
cupation on a full-time basis from June 6,
2000, to December 10, 2002-the date of the
report. (P. 56.1 Stmt. ¶¶ 65-66, 68; D. Sup-
pl. 56.1 Stmt. ¶¶ 65-66, 68; CLICNY
233-36.) Even assuming Alfano were to

take a part-time position, Dr. Trotter be-
lieved that he still could not perform if the
occupation did not allow for changing
physical positions and occasionally lying
down. (CLICNY 233-36.) He also opined
that Alfano's stenosis and nerve root im-
pingement-the conditions that precluded
him from working full-time in his sedent-
ary occupation-would persist no matter
what physical position he assumed. (P.
56.1 Stmt. ¶ 67; D. Suppl. 56.1 Stmt. ¶ 67;
CLICNY 235.)

Based on Dr. Trotter's conclusion and a
medical review conducted by Nurse Karen
Haley that corroborated Alfano's inability
to perform sedentary work, Medha Bharad-
waj-a CIGNA appeals claim manager-re-
versed the decision denying Alfano LTD
benefits, and Alfano's claim was re-opened.
(P. 56.1 Stmt. ¶ 69; D. Suppl. 56.1 Stmt. ¶
69; CLICNY 105-06.) In overturning
CIGNA's denial of the claim, Bharadwaj
reasoned that Alfano's symptoms and ab-
normal exam and test results all supported
ongoing severe multilevel spinal stenosis
and nerve root impingement sufficient to
preclude him from performing his sedent-
ary occupation. (P. 56.1 Stmt. ¶ 70; D.
Suppl. 56.1 Stmt. ¶ 70; CLICNY 105.) In
particular, she noted that Alfano's L5-S1
nerve roots appeared to be the cause of his
radiculopathy; that surgery was indicated;
that Alfano's pain correlated with his med-
ical findings; and that his body size may
have contributed to his severe spinal patho-
logy. (P. 56.1 Stmt. ¶ 74; D. Suppl. 56.1
Stmt. ¶ 74; CLICNY 105.)

By letter dated January 24, 2003,
CIGNA advised Alfano of its decision, and
thereafter paid Alfano benefits due from
December 3, 2000, to February 2, 2003. (P.
56.1 Stmt. ¶ 76; D. Suppl. 56.1 Stmt. ¶ 76;
D. Mem. 3-4.) CIGNA's January 24, 2003,
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letter was followed by an April 10, 2003,
letter, advising Alfano that his receipt of
future benefits required him to prove that
he was unable to engage in the essential
duties of his regular occupation.FN14 (P.
56.1 Stmt. ¶ 79; D. Suppl. 56.1 Stmt. ¶ 79;
CLICNY 168.) Consistent with the terms
of the Plan, Alfano's LTD benefits were re-
duced by the amount of his SSD benefits.
(P. 56.1 Stmt. ¶ 18; D. Suppl. 56.1 Stmt. ¶
18; see also P. 56.1 Stmt. ¶ 75; D. Suppl.
56.1 Stmt. ¶ 75.)

FN14. In its January 24, 2003, let-
ter, CIGNA claimed that Alfano's
future benefits hinged on his ability
to demonstrate that he was unable
to perform the essential duties of
any occupation. (P. 56.1 Stmt. ¶ 76;
D. Suppl. 56.1 Stmt. ¶ 76.) Alfano
contested this position in a March
27, 2003, letter, and requested that
CIGNA issue a corrected letter. (P.
56.1 Stmt. ¶ 78; D. Suppl. 56.1
Stmt. ¶ 78; CLICNY 169.) Presum-
ably, the April 10, 2003, letter was
intended to serve that purpose. (See
P. 56.1 Stmt. ¶ 79; D. Suppl. 56.1
Stmt. ¶ 79.)

*6 Following its decision to grant Al-
fano LTD benefits, CIGNA periodically re-
viewed his claim to ensure his continued
eligibility. In doing so, CIGNA would re-
quest, and Alfano or his treating physicians
would submit, periodic updates regarding
his condition, including updated medical
records and disability questionnaires. On
April 20, 2003, Alfano completed
CIGNA's disability questionnaire, which
requested information regarding his work
history, medications, and SSD benefits,
among other things. (P. 56.1 Stmt. ¶ 82; D.
Suppl. 56.1 Stmt. ¶ 82; CLICNY 159-61.)
On July 24, 2003, CIGNA requested that

Dr. Alexiades complete a PAA form. (P.
56.1 Stmt. ¶ 83; D. Suppl. 56.1 Stmt. ¶ 83;
cf. CLICNY 143.) Approximately one
week later, Robert Castellon, one of
CIGNA's senior claim managers, con-
cluded that Alfano's medical records and
Dr. Trotter's report supported a finding of
total disability. (P. 56.1 Stmt. ¶ 84; D.
Suppl. 56.1 Stmt. ¶ 84; CLICNY 103.)

Subsequent records were consistent
with those supporting Alfano's disability.
X-rays of his cervical spine in September
2004 showed degenerative disc disease,
disc space narrowing, and osteophytes at
the C6-C7 level. (P. 56.1 Stmt. ¶ 85; D.
Suppl. 56.1 Stmt. ¶ 85; CLICNY 963.) In
response to CIGNA's request for an update,
Dr. Roach opined in an October 2004 PAA
that Alfano could sit, stand, and walk occa-
sionally. (P. 56.1 Stmt. ¶ 86; D. Suppl.
56.1 Stmt. ¶ 86; CLICNY 968-69, 975-76.)
Consistent with this conclusion, in Novem-
ber 2004 Dr. Roach found that Alfano
suffered from a class 5 physical impair-
ment, which imposes severe limitations on
one's functional capacity and renders him
incapable of even minimal sedentary activ-
ity. (P. 56.1 Stmt. ¶ 90; D. Suppl. 56.1
Stmt. ¶ 90; CLICNY 961.)

Dr. Roach's PAA ultimately led
CIGNA to request that Rosemary Jenkins,
a Vocational Rehab Counselor (“VRC”),
conduct an exploratory Transferable Skills
Analysis (“TSA”).FN15 (CLICNY 80,
101; cf. P. 56.1 Stmt. ¶ 87; D. Suppl. 56.1
Stmt. ¶ 87.) She conducted the analysis on
November 18, 2004. (P. 56.1 Stmt. ¶ 89; D.
Suppl. 56.1 Stmt. ¶ 89; CLICNY 73.) Tak-
ing into account the restrictions identified
in Alfano's October 2004 PAA, as well as
the information in his disability question-
naires and job description, Jenkins con-
cluded that Alfano was capable of perform-
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ing nine sedentary occupations. (Id.)

FN15. The objective of a TSA is to
determine whether an individual has
acquired skills in one occupation
that can be transferred to another.
As Alfano notes, it is not entirely
clear why CIGNA found a TSA rel-
evant in this case. (P. Mem.8.) The
Plan's definition of disability re-
quires only that Alfano be unable to
perform his “regular occupation.” It
is therefore irrelevant whether the
skills he acquired in his “regular oc-
cupation” could be transferred to
another occupation.

On December 1, 2004, Mark Sodders, a
CIGNA case manager, requested a formal
TSA so that he could ask Dr. Roach to re-
view the DOT job descriptions of any oc-
cupations Alfano was deemed capable of
performing. (P. 56.1 Stmt. ¶ 91; D. Suppl.
56.1 Stmt. ¶ 91; CLICNY 957.) The re-
quested TSA was conducted by Holly Jule,
another VRC. (P. 56.1 Stmt. ¶ 92; D. Sup-
pl. 56.1 Stmt. ¶ 92; CLICNY 944-953.)
She reviewed the TSA performed by Jen-
kins, and, in a December 13, 2004, report,
noted that one of the four occupations her
own TSA identified was Alfano's occupa-
tion as a wage and salary administrator. (
Id.; CLICNY 69.) She also noted that all
four occupations permitted Alfano to get
up, move about, change positions, and al-
ternate sitting, standing and walking, as
needed. (Id.)

*7 On January 20, 2005, CIGNA sent
the four identified occupations to Dr.
Roach for his review and comment. (P.
56.1 Stmt. ¶ 93; D. Suppl. 56.1 Stmt. ¶ 93;
CLICNY 886-903.) On April 11, 2005,
Sodders advised Alfano that unless Dr.
Roach responded to that letter by April 28,
2005, Alfano would have to attend a Func-

tional Capacity Evaluation (“FCE”). (P.
56.1 Stmt. ¶ 94; D. Suppl. 56.1 Stmt. ¶ 94;
CLICNY 885.) On April 19, 2005, Dr.
Roach opined that Alfano was incapable of
performing any of the four occupations
identified by the TSA because he could not
sit for prolonged periods of time without
the “frequent need for standing, laying [sic]
down, or using ice on his back.” (CLICNY
882-83; see also P. 56.1 Stmt. ¶ 95; D.
Suppl. 56.1 Stmt. ¶ 95.)

In response to Dr. Roach's comment,
Scott Taylor, a doctor of osteopathy and
CIGNA medical director, reviewed Al-
fano's file to resolve a perceived discrep-
ancy between Dr. Roach's earlier statement
that Alfano could occasionally sit, stand,
and walk, and his April 2005, letter, which
said that Alfano could not perform any of
the four occupations identified by the TSA
because of his frequent need to stand, lie
down, and ice his back. (Cf. P. 56.1 Stmt.
¶¶ 96-97; D. Suppl. 56.1 Stmt. ¶¶ 96-97;
CLICNY 670, 883.) According to CIGNA,
in addition to reviewing Alfano's file, Dr.
Taylor spoke by telephone with Dr. Roach,
who informed Dr. Taylor that the perceived
incompatibility of his two opinions was the
result of CIGNA's misinterpretation of the
meaning of the phrase “occasionally sit,
stand and walk.” (See D. 56.1 Stmt. ¶ 36 .)
CIGNA asserts that Dr. Roach stated that
this phrase meant that Alfano could work
3-4 hours during the course of an entire
workday, but that he could not sit continu-
ously for more than 30 minutes without
moving to some other activity. (Id.) It also
maintains that before concluding the con-
versation by noting that an FCE would be
helpful in assessing Alfano's capabilities,
Dr. Roach opined that if Alfano returned to
work, he should begin with 4 hours a day
and increase his hours as he was able.FN16

(Id.)
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FN16. Although not entirely clear
from his statement of facts, Alfano
appears to dispute the veracity of
CIGNA's account of this telephone
conversation. (See P. Suppl. 56.1
Stmt. ¶ 36.)

Based on his review of Alfano's file
and his conversation with Dr. Roach, Dr.
Taylor determined that Alfano's claimed
limitations and restrictions, including his
inability to sit for prolonged periods of
time and his need to change positions fre-
quently, were not supported by the record,
particularly given the lack of any clinically
measurable tests or documented abnormal-
ities in tests for strength or range of mo-
tion. (D. 56.1 Stmt. ¶ 37; CLICNY 88-89;
cf. P. 56.1 Stmt. ¶ 97; D. Suppl. 56.1 Stmt.
¶ 97.) Dr. Taylor did, however, agree with
Dr. Roach that an FCE would be useful in
determining Alfano's functional capacity.
(CLICNY 88-89; P. 56.1 Stmt. ¶ 99; D.
Suppl. 56.1 Stmt. ¶ 99.)

On June 14, 2005, following his con-
versation with Dr. Taylor, Dr. Roach wrote
to Dr. Taylor a letter making clear his posi-
tion that Alfano could work for up to 30
minutes at a time and not more than 2
hours total in an 8-hour workday. (P. 56.1
Stmt. ¶ 101; D. Suppl. 56.1 Stmt. ¶ 101;
CLICNY 843.) Based on his prior treat-
ment of Alfano and his observation of Al-
fano during 20-30 minute office visits, Dr.
Roach concluded that Alfano could not
perform more extensive sedentary work be-
cause of his need for narcotic pain medica-
tion, his need to lie down at will, and his
limited ability to sit, all of which demon-
strated that “he ha[d] not improved in the
last five years.” (CLICNY 843.) Dr.
Roach's opinion was subsequently corrob-
orated by a July 8, 2005, lumbar MRI
showing that Alfano's back condition was

deteriorating. Whereas an August 2001
MRI revealed that the thecal sac was being
impinged at the L5-S1 level, the 2005 MRI
showed that there was a “mass-effect upon
the thecal sac and S1 nerve roots.” (P. 56.1
Stmt. ¶ 102; D. Suppl. 56.1 Stmt. ¶ 102;
CLICNY 251, 698.) The 2005 MRI also
showed development of spinal stenosis at
the L4-L5 level, which previous MRIs had
shown existed only at the L5-S1 level.
(CLICNY 698.)

*8 On July 26, 2005, Jacqueline Gen-
ovese of Sports Physical Therapy of New
York conducted Alfano's FCE. (P. 56.1
Stmt. ¶ 103; D. Suppl. 56.1 Stmt. ¶ 103;
CLICNY 726-27.) The summary conclu-
sion appearing on the first page of the FCE
stated:

The results of this evaluation indicate
that Steven Alfano is currently function-
ing safely at a sedentary level for an eight
hour period according to N.Y. Depart-
ment of Labor Standards. He is able to
manipulate objects at desk level, push 20
lbs and pull 14 lbs. He was unable to
stoop, kneel, crouch, or crawl due to de-
creased range of motion as well as weak-
ness and buckeling [sic] of his lower ex-
tremities. Although Mr. Alfano was very
cooperative attempting all required tests,
he was unable to complete the lifting,
both static and dynamic, as well as the
step test. I stopped these tests due to fre-
quent buckeling [sic] and increased risk
of falling. He had two episodes of loss of
balance due to buckeling [sic] requiring
the assistance of the examiner in order to
prevent a fall. As described by Mr. Al-
fano, his job required him to be in a pro-
longed sitting posture. The clinical data
obtained at this evaluation does not sup-
port his ability to tolerate sitting for any
duration greater than 10-15 minutes
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without a drastic change in position.
FN17 During the exam he frequently lied
[sic] down to alleviate symptoms. His
physiologic changes were appropriate
with his increased subjective complaints.
His effort during the exam was maximal
and consistent with a negative REG score
and appropriate physiological changes.
His range of motion was severely limited
both when the patient was aware and un-
aware of observation.

FN17. In the body of the FCE re-
port, Genovese notes that this
change in position often involved
“lying down and sitting in a re-
clined position.” (CLICNY 731.)

(CLICNY 726.) Although Genovese
concluded that Alfano could function at the
sedentary level during an 8-hour workday,
the tests Alfano performed during the FCE
showed that Alfano could sit less than 2.5
hours per day, and no more than 10-15
minutes at a time, and that he could stand
less than 2.5 hours per day. (P. 56.1 Stmt.
¶¶ 104, 108; D. Suppl. 56.1 Stmt. ¶¶ 104,
108; CLICNY 728, 731, 734.) The FCE
also indicated that Alfano had
“[s]ignificant [l]imitation in lumbar range
of motion,” and could not do any lifting,
carrying, stooping, kneeling, crouching, or
crawling. (CLICNY 730; see also P. 56.1
Stmt. ¶¶ 105-06; D. Suppl. 56.1 Stmt. ¶¶
105-06; CLICNY 728.)

On August 9, 2005, Ginny Schmidt, an-
other VRC, conducted a second formal
TSA. (P. 56.1 Stmt. ¶ 112; D. Suppl. 56.1
Stmt. ¶ 112; CLICNY 718-23.) Based not
only on the results of Alfano's FCE, but
also on the finding that Alfano was limited
to a sedentary occupation that involved no
significant lifting or carrying, permitted the
occasional ability to sit, stand, and walk,

and allowed for changes in physical posi-
tion as needed, Schmidt identified seven
occupations that Alfano was capable of
performing, including his own occupation
as a wage and salary manager. (CLICNY
718.)

Citing the FCE and the Schmidt TSA,
CIGNA concluded that Alfano was no
longer disabled, as he was capable of per-
forming his regular occupation. (56.1 Stmt.
¶ 117; D. Suppl. 56.1 Stmt. ¶ 117;
CLICNY 668-71, 717; cf. P. 56.1 Stmt. ¶
115; D. Suppl. 56.1 Stmt. ¶ 115.) On
September 28, 2005, it informed Alfano in
writing that his benefits would be termin-
ated effective October 27, 2005. (P. 56.1
Stmt. ¶ 116; D. Suppl. 56.1 Stmt. ¶ 116;
CLICNY 706-10.) The letter stated, in rel-
evant part:

*9 Based upon the pertinent vocational
and medical documentation contained in
the file, we have determined that you re-
tain the capacity to perform your own oc-
cupation as identified in the formal
Transferable Skills Analysis. Therefore,
we must deny your claim for Long-Term
Disability benefits beyond September 28,
2005.

In reviewing your claim, CIGNA Life In-
surance Company of New York con-
sidered your claim file as a whole for
purposes of determining your entitlement
to benefits. The Policy provides that
CIGNA Life Insurance Company of New
York would pay benefits only if you were
prevented by Disability as defined [in the
Policy], and would continue to provide
information to us validating such.
However, based on the information listed
above, you do not meet the definition of
disability. As such, your claim is denied
as of September 28, 2005, and to prevent
financial hardship, we will pay benefits
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through October 27, 2005, and no bene-
fits are payable under Policy number
NYK 1972 beyond October 27, 2005.

(CLICNY 671.)

By letter dated February 22, 2006, Al-
fano-acting through counsel-appealed the
decision. (P. 56.1 Stmt. ¶ 119; D. Suppl.
56.1 Stmt. ¶ 119; CLICNY 678-98.) In
support of his appeal, he submitted addi-
tional medical records, including disability
forms completed by Dr. Alexiades on Janu-
ary 11, 2006, and by Dr. Roach on January
6, 2006, as well as the July 8, 2005, MRI
discussed above. (P. 56.1 Stmt. ¶ 119; D.
Suppl. 56.1 Stmt. ¶ 119; CLICNY 684-98
.) Dr. Alexiades's report concluded that Al-
fano needed to lie down for .5 to 2 hours at
a time, two or three times per day; was lim-
ited to sitting for a total of 2 hours during
an 8-hour workday; was limited to standing
and walking for less than 1.5 hours during
an 8-hour workday; and could lift and carry
between 0 and 5 pounds only on an occa-
sional basis. (P. 56.1 Stmt. ¶ 120; D. Suppl.
56.1 Stmt. ¶ 120; CLICNY 684-90.) The
document reiterated that these findings
were based on Alfano's positive leg raise,
weakness walking on his toes, and MRIs
showing L5-S1 and L4-L5 spinal stenosis,
spondylosis, degenerative disc bulging, and
facet joint degenerative change. (CLICNY
685.) Similarly, Dr. Roach's report con-
cluded that Alfano had to lie down several
times a day, sometimes hourly, and for up
to several hours at a time; was limited to
sitting for a total of 2 hours during an
8-hour workday; was limited to standing
and walking for less than 1 hour during an
8-hour workday; and could lift and carry
between 0 and 5 pounds only occasionally.
(P. 56.1 Stmt. ¶ 121; D. Suppl. 56.1 Stmt. ¶
121; CLICNY 691-97.)

On March 3, 2006, the records submit-

ted by Alfano were reviewed by Kay
Rhodes, a nurse case manager. (P. 56.1
Stmt. ¶ 122; D. Suppl. 56.1 Stmt. ¶ 122;
CLICNY 673-75.) Having reviewed the re-
cords, she noted:

Additional medical provided is insuffi-
cient to support a change in severity of
deficits that significantly impacts func-
tion after the FCE. This is evidenced by
the FCE which was performed on 7/25/06
revealing that the [claimant] had func-
tionality at the sedentary level. The VRC
identified positions that included the re-
strictions and limitations for alternating
[claimant's] position when necessary. The
forms that were completed by the APs
with the additional medical provided
vague responses from both APs with no
objective measurable findings for range
of motion and neurological deficits....
The [restrictions and limitations] the
forms gave were inconsistent with what
the [claimant] tested in capabilities on the
FCE on 7/26/05.

*10 (CLICNY 675.)

Following this review, the LTD appeals
team reviewed Alfano's file. Dr. Mendez, a
CIGNA medical director whose credentials
are unknown, found: “FCE reviewed along
with job requirements. Validity measures
met. Exam concluded Mr. Alfano was able
to perform his sedentary-level work duties.
So original decision remains supported.”
(P. 56.1 Stmt. ¶ 129; D. Suppl. 56.1 Stmt. ¶
129; CLICNY 657.)

By letter dated March 29, 2006, Alfano
was notified that his file and the medical
information he submitted were reviewed by
a medical director who concluded that Al-
fano could perform sedentary work, and
that nothing in the newly-submitted in-
formation altered that conclusion. (P. 56.1
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Stmt. ¶ 131; D. Suppl. 56.1 Stmt. ¶ 131;
CLICNY 655-56.) The letter acknowledged
that Alfano suffered from spinal stenosis,
but maintained that “the presence of a con-
dition, diagnosis or treatment plan does not
equate disability under the policy. Based
on the documentation on file regarding
your functionality you do not meet the
definition of Disability and we must affirm
the previous denial of your claim.”
(CLICNY 656.)

On September 15, 2006, Alfano-again
acting through counsel-appealed. (P. 56.1
Stmt. ¶ 138; D. Suppl. 56.1 Stmt. ¶ 138;
CLICNY 641-45.) He provided CIGNA
with an August 24, 2006, letter from Dr.
Roach, stating that he continued to be
totally disabled from spinal stenosis and re-
quired large doses of narcotics to cope with
the side effects of his condition. (P. 56.1
Stmt. ¶ 137; D. Suppl. 56.1 Stmt. ¶ 137.)
Alfano himself noted that the side effects
of his medication were so severe that they
often interfered with his ability to concen-
trate well enough to perform his occupa-
tion. (P. 56.1 Stmt. ¶ 139; D. Suppl. 56.1
Stmt. ¶ 139; CLICNY 641-45.)

In response to this appeal, CIGNA re-
ferred Alfano's file for peer review. (P.
56.1 Stmt. ¶ 140; D. Suppl. 56.1 Stmt. ¶
140; CLICNY 636-37.) The peer review
was conducted by Dr. Michael Weiss, an
orthopedic surgeon whom Alfano contends
specializes in hip and knee replacements.
(P. 56.1 Stmt. ¶ 143; D. Suppl. 56.1 Stmt. ¶
143; CLICNY 631-33.) Dr. Weiss identi-
fied all of the records CIGNA gave him to
review. (P. 56.1 Stmt. ¶ 144; D. Suppl.
56.1 Stmt. ¶ 144; CLICNY 632-33.) Al-
though he attempted to contact Drs. Alexi-
ades and Roach, he was unable to do so.
FN18 (CLICNY 631.) On November 13,
2006, Dr. Weiss issued the following ana-

lysis:

FN18. Alfano argues that, despite
CIGNA's instructions to the con-
trary, Dr. Weiss never actually
made these calls because he determ-
ined that there was “no further need
to contact either Dr. Alexiades or
Dr. Roach.” (CLICNY 633; see also
P. 56.1 Stmt. ¶ 145.)

Upon review of the medical information,
the restrictions and limitations precluding
the claimant from sedentary work capa-
city are not supported in the documenta-
tion provided to me from 10/27/05 to
present. A functional capacity evaluation
of 7/26/05 recommended sedentary work
duties. The claimant would be capable of
sedentary duty, but would be restricted
from prolonged sitting, in that he would
require intermittent standing. He would
be restricted to limited walking, not
greater than one block.
*11 (P. 56.1 Stmt. ¶ 146; D. Suppl. 56.1
Stmt. ¶ 146; CLICNY 632.)

At CIGNA's request, Dr. Weiss attemp-
ted to telephone Dr. Alexiades on several
more occasions, but to no avail. (CLICNY
634.) Dr. Weiss noted these attempts in an
addendum to his November 13, 2006, re-
port. (Id.) That addendum also discussed
his review of two earlier submissions from
Dr. Roach, both of which concluded that
Alfano was unable to perform sedentary
work. (Id.) Dr. Weiss opined that Dr.
Roach's conclusion was not supported by
any “objective physical findings” that cor-
related to Alfano's complaints and did not
adequately explain the cause of Alfano's
inability to perform such work. (Id.; P.
56.1 Stmt. ¶ 152; D. Suppl. 56.1 Stmt. ¶
152.)

On the strength of Dr. Weiss's report,
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CIGNA upheld its decision to terminate
Alfano's LTD benefits. It notified Alfano
of its decision in a December 7, 2006, let-
ter from Medha Bharadwaj, the same ap-
peals claim manager who had determined
that Alfano was entitled to benefits in
2003. (P. 56.1 Stmt. ¶ 154; D. Suppl. 56.1
Stmt. ¶ 154; CLICNY 629-30.) The letter
acknowledged that Alfano faced certain
limitations based on his diagnoses and
treatment, and that these limitations were
once sufficient to support an award of LTD
benefits, but stated that “an explanation of
[his] functionality and how his functional
capacity prevented him from continuously
performing the material duties of his occu-
pation beyond October 27, 2005 was not
clinically supported. The presence of a
condition, diagnosis or treatment does not
necessarily equate to a presence of a dis-
abling condition or decreased level of func-
tionality.” (CLICNY 630.)

Having exhausted his administrative
remedies with his September 15, 2006, ap-
peal, Alfano commenced this action on Oc-
tober 31, 2007.

V. The Parties' Contentions
Neither party disputes that Alfano's

back condition rendered him unable to per-
form sedentary work, and thus his regular
occupation, as of June 5, 2000, or that-in
recognition of this fact-CIGNA paid Al-
fano LTD benefits for the period December
3, 2000, to October 27, 2005. The only
question is whether CIGNA acted properly
when it terminated Alfano's LTD benefits
in 2005. Citing the evidence underlying his
initial benefits award, post-award evidence
suggesting that his condition has deterior-
ated or-at a minimum-remained the same,
and CIGNA's failure to identify any evid-
ence otherwise demonstrating improve-
ment, Alfano contends that the record

clearly supports his continued disability
and that CIGNA therefore erred in termin-
ating his benefits. (P. Mem. 1, 17-20; P.
Opp. 8-13.)

CIGNA, in contrast, contends that its
decision to terminate Alfano's benefits is
justified by vocational and medical evid-
ence showing that he is now capable of
performing sedentary work and, thus, his
regular occupation. (D. Opp. 7-10; D.
Mem. 11-18.) In particular, it relies on the
FCE concluding that Alfano could safely
perform sedentary work for an 8-hour peri-
od, the TSAs finding Alfano's occupation
among those he could perform despite his
limitations, and several reviews conducted
by medical professionals that also find Al-
fano capable of performing his regular oc-
cupation. (See id.) While CIGNA asserts
that it considered Alfano's entire file, it
emphasizes that it was not required to cred-
it the opinions of Alfano's treating physi-
cians or the determination of the SSA. (D.
Opp. 4-7, 9-12; D. Mem. 14.)

DISCUSSION
I. Summary Judgment Standard

*12 Summary judgment provides an
appropriate mechanism for a court to con-
sider a challenge to the termination of dis-
ability benefits under ERISA. See, e.g.,
Suarato v. Bldg. Servs. 32BJ Pension
Fund, 554 F.Supp.2d 399, 414-15
(S.D.N.Y.2008) (collecting cases); see also
Gannon v. Aetna Life Ins. Co., No. 05 Civ.
2160, 2007 WL 2844869, at *6 (S.D.N.Y.
Sept. 28, 2007) (noting that “summary
judgment provides an appropriate vehicle
whereby the Court can apply substantive
ERISA law to the administrative record”).
In such an action “the contours guiding the
court's disposition of the summary judg-
ment motion are necessarily shaped
through the application of the substantive
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law of ERISA.” Ludwig v. NYNEX Service
Co., 838 F.Supp. 769, 780 (S.D.N.Y.1993).

As in any context, summary judgment
is appropriate where “the pleadings, the
discovery and disclosure materials on file,
and any affidavits show that there is no
genuine issue as to any material fact and
that the movant is entitled to judgment as a
matter of law.” Fed.R.Civ.P. 56(c). The
party moving for summary judgment bears
the “burden of showing that no genuine is-
sue of material fact exists and that the un-
disputed facts entitle it to judgment as a
matter of law.” Rule v. Brine, Inc., 85 F.3d
1002, 1011 (2d Cir.1996). However, when
moving against a party who will bear the
ultimate burden of proof on an issue, “the
movant's burden will be satisfied if he can
point to an absence of evidence to support
an essential element of the nonmoving
party's claim.” Goenaga v. March of Dimes
Birth Defects Found., 51 F.3d 14, 18 (2d
Cir.1995); see also Celotex Corp. v.
Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548,
91 L.Ed.2d 265 (1986) (noting that a
“moving party is entitled to judgment as a
matter of law [if] the nonmoving party has
failed to make a sufficient showing on an
essential element of her case with respect
to which she has the burden of proof”)
(internal quotation marks omitted).

Once the moving party has satisfied its
burden, the burden then shifts to the non-
moving party to come forward with affi-
davits, depositions, interrogatories or other
sworn evidence sufficient to create a genu-
ine issue of material fact for trial. See
Fed.R.Civ.P. 56(e)(2); see also Matsushita
Elec. Indus. Co., Ltd. v. Zenith Radio
Corp., 475 U.S. 574, 586-87, 106 S.Ct.
1348, 89 L.Ed.2d 538 (1986). The non-
moving party may not satisfy this burden
simply by “show[ing] that there is some

metaphysical doubt as to the material
facts.” Matsushita, 475 U.S. at 586; see
also Trans Sport, Inc. v. Starter
Sportswear, Inc., 964 F.2d 186, 188 (2d
Cir.1992) (holding that a nonmovant can-
not defeat a motion for summary judgment
“merely ... on the basis of conjecture or
surmise”), quoting Bryant v. Maffucci, 923
F.2d 979, 982 (2d Cir.1991) (internal quo-
tation marks omitted). Rather, the non-
movant must advance “enough evidence to
support a jury verdict in its favor.” Trans
Sport, Inc., 964 F.2d at 188. “Where the re-
cord taken as a whole could not lead a ra-
tional trier of fact to find for the non-
moving party, there is no ‘genuine issue for
trial.’ “ Matsushita, 475 U.S. at 587
(quotation omitted).

*13 These standards apply with equal
force where, as here, the parties have filed
cross-motions for summary judgment. See
Morales v. Quintel Entm't, Inc., 249 F.3d
115, 121 (2d Cir.2001). In such a situation,
“a court need not enter judgment for either
party. Rather, each party's motion must be
examined on its own merits, and in each
case all reasonable inferences must be
drawn against the party whose motion is
under consideration.” Id. (citation omitted).

II. ERISA Standard and Scope of Re-
view

Section 502(a) of ERISA, codified at
29 U.S.C. § 1132(a), permits the benefi-
ciary of an employee benefit plan to bring
a civil action “to recover benefits due to
him under the terms of his plan, [and] to
enforce his rights under the terms of the
plan.” 29 U.S.C. § 1132(a)(1)(B). As the
Supreme Court has held, “a denial of bene-
fits challenged under § 1 132(a)(1)(B) is to
be reviewed under a de novo standard un-
less the benefit plan gives the [plan] ad-
ministrator or fiduciary discretionary au-
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thority to determine eligibility for benefits
or to construe the terms of the plan.” Fire-
stone Tire & Rubber Co. v. Bruch, 489
U.S. 101, 115, 109 S.Ct. 948, 103 L.Ed.2d
80 (1989); see also McCauley v. First Un-
um Life Ins. Co., 551 F.3d 126, 2008 WL
5377680, at *2 (2d Cir.2008); Krauss v.
Oxford Health Plans, Inc., 517 F.3d 614,
622 (2d Cir.2008).

When undertaking such review, the
court should consider only the evidence in
the administrative record unless good cause
for considering additional evidence is
shown.FN19 See Connors v. Connecticut
Gen. Life Ins. Co., 272 F.3d 127, 134-35
(2d Cir.2001); DeFelice v. Am. Int'l Life
Ass. Co. of New York, 112 F.3d 61, 66-67
(2d Cir.1997). Once the court determines
the evidence properly before it, it “may
render a determination on a claim without
deferring to an administrator's evaluation
of the evidence,” Locher v. Unum Life Ins.
Co. of Am., 389 F.3d 288, 296 (2d
Cir.2004), and “is free to evaluate [a treat-
ing physician's] opinion in the context of
any factors it consider[s] relevant, such as
the length and nature of the
[doctor-patient] relationship, the level of
the doctor's expertise, and the compatibility
of the opinion with the other evidence.”
Connors, 272 F.3d at 135.

FN19. Where the administrative
body reviewing a claim for benefits
has a conflict of interest, good
cause sufficient to support consider-
ation of evidence outside of the ad-
ministrative record may exist. See
Locher v. Unum Life Ins. Co. of
Am., 389 F.3d 288, 294-96 (2d
Cir.2004); DeFelice, 112 F.3d at
66-67. Alfano argues that the con-
flict of interest arising from
CIGNA's role as both claim review-

er and claim payor provides good
cause for this Court to consider the
deposition of Medha Bharadwaj, the
appeals claim manager who wrote
the letter awarding benefits, as well
as the letter terminating them. (P.
Opp.20-24.) The Second Circuit has
made clear, however, that a conflict
of interest is not per se good cause
for looking beyond the administrat-
ive record, particularly where it is
not accompanied by evidence of de-
ficiencies in an administrator's
claim review process. See Locher,
389 F.3d at 294-96. In the absence
of any evidence suggesting that
there is a deficiency in the proced-
ures CIGNA uses to review claims,
the Court is hesitant to conclude
that the conflict of interest arising
from CIGNA's role as claim review-
er and claim payor constitutes good
cause for considering Bharadwaj's
deposition. The issue is largely aca-
demic, however, as even if the
Court were to find good cause, the
deposition would not in any way al-
ter its decision.

Here, the Court need not determine
whether the plan administrator had discre-
tionary authority to determine eligibility
for benefits, as both parties agree that this
case is to be reviewed de novo. (See P.
Mem. 3; D. Mem. 1, 10.)

III. The LTD Benefits Claim
Alfano argues that because the avail-

able medical and vocational evidence sup-
ports his claim that he has remained unable
to perform sedentary work since June 5,
2000, CIGNA's termination of his LTD be-
nefits was improper. (P. Mem.1, 17-20.)
CIGNA, however, contends that its de-
cision to terminate Alfano's benefits is sup-
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ported by the opinions of independently re-
tained medical professionals and by the vo-
cational evidence of record. (D. Opp. 7-10;
D. Mem. 11-18.) It also contends that it
was not required to credit evidence derived
from Alfano's treating physicians or the
SSA's August 27, 2002, decision finding
him totally disabled. (D. Opp. 4-7; D.
Mem. 14.) Instead, it asserts that the mere
fact that it considered this evidence is suf-
ficient. (D.Opp.9-12.)

*14 In an ERISA action, the claimant
bears the burden of demonstrating his enti-
tlement to benefits. See Paese v. Hartford
Life & Accident Ins. Co., 449 F.3d 435,
441 (2d Cir.2006) (noting that a plaintiff
challenging the denial of benefits under
ERISA bears “the burden of proving by a
preponderance of the evidence that he is
totally disabled within the meaning of the
plan”). Alfano must therefore prove by a
preponderance of the evidence that, be-
cause of injury or sickness, (1) “he is un-
able to perform all the material duties of
his regular occupation,” or (2) “he is earn-
ing less than 80% of his Indexed Basic
Earnings.” (CLICNY 593.)

While Alfano intimates that CIGNA's
decision to terminate a prior benefits award
somehow alters this burden of proof, his
suggestion finds no basis in the law. An ad-
ministrator “is not required to disprove the
possibility that [a claimant is] disabled in
order to terminate [his] benefits; rather, it
is [the claimant's] burden to demonstrate
[his] disability under the Plan.” Lee v. Aet-
na Life & Cas. Ins. Co., No. 05 Civ. 2960,
2007 WL 1541009, at *4 (S.D.N.Y. May
24, 2007) (citation omitted). Once a
claimant's benefits are terminated,
however, he is entitled to a “full and fair
review” of his claim that “takes into ac-
count all comments, documents, records,

and other information [he] submit[s].” 29
C.F.R. § 2560.503-1(h); see also Lee, 2007
WL 1541009, at *5. Accordingly, a
“reversal in policy preceded by no signific-
ant change in [the claimant's] physical con-
dition” will weigh against the administrator
and in favor of the claimant. Connors, 272
F.3d at 136.

The parties do not dispute that Alfano's
regular occupation is sedentary. According
to the DOT, sedentary work is defined as:

Exerting up to 10 pounds of force occa-
sionally (Occasionally: activity or condi-
tion exists up to 1/3 of the time) and/or a
negligible amount of force frequently
(Frequently: activity or condition exists
from 1/3 to 2/3 of the time) to lift, carry,
push, pull, or otherwise move objects, in-
cluding the human body. Sedentary work
involves sitting most of the time, but may
involve walking or standing for brief
periods of time. Jobs are sedentary if
walking and standing are required only
occasionally and all other sedentary cri-
teria are met.

U.S. Department of Labor, Dictionary
of Occupational Titles (4th ed.1991); cf. 20
C.F.R. § 404.1567. Consistent with this
definition, the Second Circuit has noted
that “sedentary work ‘generally involves
up to two hours of standing or walking and
six hours of sitting in an eight-hour work
day.’ “ Connors, 272 F.3d at 136 n. 5
(emphasis and quotation omitted). For pur-
poses of this dispute, the issue is therefore
whether Alfano has shown, by a prepon-
derance of the evidence, that he is incap-
able of sitting for 6 hours and standing or
walking for 2 hours.

A. Treating Physician Evidence
Alfano asserts that he is entitled to

LTD benefits because the medical evidence
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of record, particularly that derived from his
treating physicians, makes clear that he has
been disabled continuously since June 5,
2000. (P. Mem.1, 17-20, 28, 31.) CIGNA,
however, argues that the medical profes-
sionals it engaged to review Alfano's file
concluded that Alfano had presented no
evidence of disability from October 27,
2005, to the present, thus justifying its de-
cision to terminate Alfano's benefits. (D.
Mem. 12-14; D. Opp. 9-10.) While the pro-
fessionals considered the opinions held by
Alfano's treating physicians, CIGNA main-
tains that they were not required to credit
those opinions. (D. Mem. 14; D. Opp. 6-7.)
Although CIGNA rightfully notes that, in
the ERISA context, the opinions of a
claimant's treating physicians are not en-
titled to any special weight, its suggestion
that this rule permits it to reject the opin-
ions of treating physicians for any or no
reason at all is contrary to established law.
Because CIGNA does not cite any rational
justification for its decision to discredit Al-
fano's treating physician evidence, this
evidence is entitled to substantial weight.

*15 In the context of ERISA claims,
there is no “treating physician rule.” That
is, while administrators may not arbitrarily
discredit reliable evidence, courts may not
“require administrators automatically to ac-
cord special weight to the opinions of a
claimant's physician; nor may courts im-
pose on plan administrators a discrete bur-
den of explanation when they credit reli-
able evidence that conflicts with a treating
physician's evaluation.” Black & Decker
Disability Plan v. Nord, 538 U.S. 822, 834,
123 S.Ct. 1965, 155 L.Ed.2d 1034 (2003).
In addition, plan administrators may rely
on the opinion of independent medical re-
viewers despite the fact that such reviewers
may not have conducted an examination of
the claimant, or may have adopted an opin-

ion that conflicts with those held by the
claimant's treating physicians. See
Fitzpatrick v. Bayer Corp., No. 04 Civ.
5134, 2008 WL 169318, at * 14 (S.D.N.Y.
Jan. 17, 2008); Wagner v. First Unum Life
Ins. Co., No. 02 Civ. 9135, 2003 WL
21960997, at *5 (S.D.N.Y. Aug.13, 2003).
These standards necessarily restrict a court
reviewing an administrator's decision for
abuse of discretion. However, where-as
here-a court reviews an administrator's de-
cision de novo, it “is free to evaluate [a
treating physician's] opinion in the context
of any factors it consider[s] relevant, such
as the length and nature of the
[doctor-patient] relationship, the level of
the doctor's expertise, and the compatibility
of the opinion with the other evidence.”
Connors, 272 F.3d at 135; see also Paese,
449 F.3d at 442 (noting that the lack of a
treating physician rule “does not mean that
a district court, engaging in a de novo re-
view, cannot evaluate and give appropriate
weight to a treating physician's conclu-
sions, if it finds these opinions reliable and
probative”).

The medical evidence supporting Al-
fano's claim that he is disabled is extensive.
On or about June 5, 2000, Dr. Alexiades,
an orthopedic surgeon, determined that Al-
fano was “unable at this point to work.” (P.
56.1 Stmt. ¶ 22; D. Suppl. 56.1 Stmt. ¶ 22;
CLICNY 116.) Following this determina-
tion, Alfano left his job as a wage and
salary manager. (See id.) Shortly thereafter,
he underwent a lumbar MRI, which
showed that he suffered from moderate to
severe spondylosis and moderate spinal
stenosis at the L5-S1 level, with mild im-
pingement on the left L5 nerve root. (P.
56.1 Stmt. ¶ 23; D. Suppl. 56.1 Stmt. ¶ 23;
CLICNY 283.) This finding was corrobor-
ated by: (1) a July 20, 2000, EMG showing
either an L5-S1 radiculopathy or poly-

Page 18
Not Reported in F.Supp.2d, 2009 WL 222351 (S.D.N.Y.)
(Cite as: 2009 WL 222351 (S.D.N.Y.))

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.



neuropathy; (2) an August 18, 2001, MRI
showing moderate to severe spondylosis,
moderate stenosis at the L5-S1 level, and
mild stenosis at the L4-L5 level; (3) a July
24, 2002, interpretation of the June 2000
MRI as showing “moderate to severe
L5-S1 spondylosis with disc space narrow-
ing, disc desiccation, degenerative type III
end-plate marrow changes, an annular disc
bulge, facet osteoarthritis and a prominent
posterolateral osteophyte formation, with
impingement of the exiting L5 nerve root
and ... moderate spinal stenosis,” and of the
August 2001 MRI as showing “mild sten-
osis and narrowing of the neural foramina
at the L4-5 level of the spine as well as im-
pingement on the thecal sac at L5-S1”; (4)
a September 14, 2004, x-ray showing de-
generative disc disease, disc space narrow-
ing, and osteophytes at the C6-C7 level;
and (5) a July 8, 2005, MRI showing a
“mass-effect upon the thecal sac and S1
nerve roots” and moderate spinal stenosis
at the L4-L5 level in addition to the preex-
isting spinal stenosis at the L5-S1 level. (P.
56.1 Stmt. ¶¶ 25, 46, 85, 102; D. Suppl.
56.1 Stmt. ¶¶ 25, 46, 85, 102; CLICNY
131, 251, 284-86, 485-89, 698, 963.)

*16 While Dr. Alexiades and Dr.
Roach, Alfano's primary care physician,
appear to have played the most prominent
role in the treatment of his back condition,
their opinions are bolstered by the opinions
of Dr. Scelsa, Dr. McCance, Dr. Snow, and
Dr. Farmer, a neurologist, spine specialist,
neurosurgeon, and orthopedic spine spe-
cialist, respectively. Dr. Scelsa found that
Alfano suffered from L5-S1 radiculopathy
or polyneuropathy, Dr. McCance dia-
gnosed discogenic back pain and L5-S1 ra-
diculopathy stemming from an impinge-
ment of the L5 nerve root, Dr. Snow found
L5-S1 radiculopathy secondary to lumbar
stenosis, and Dr. Farmer diagnosed degen-

erative disc disease at the L5-S1 level and
radicular symptoms likely stemming from
L5 nerve root compression. (P. 56.1 Stmt.
¶¶ 25, 27-29; D. Suppl. 56.1 Stmt. ¶¶ 25,
27-29; CLICNY 284-86, 292-93, 454-55,
485-89, 492.) Not only did these doctors
prescribe Alfano narcotics for pain man-
agement, but they also recommended such
treatments as physical therapy, surgery for
a fusion at L5-S1, and a laminectomy and
possible discectomy. (See id.)

In addition to the clinical tests inter-
preted by Alfano's treating physicians and
the physicians' subsequent diagnoses, from
2002 to 2006, the physicians, particularly
Dr. Alexiades and Dr. Roach, issued nu-
merous reports and letters in which they
opined that Alfano was totally disabled,
could not sit, stand, or walk for prolonged
periods of time, could not sit for more than
2-2.5 hours per day, and needed to lie
down for .5-2 hours, 2 or 3 times per day.
(P. 56.1 Stmt. ¶¶ 24, 35, 52-53, 59-60, 86,
90, 101, 120-21, 137; D. Suppl. 56.1 Stmt.
¶ ¶ 24, 35, 52-53, 59-60, 86, 90, 101,
120-21, 137; CLICNY 250-54, 290-91,
297-310, 493, 684-98, 843, 961, 968-69,
975-76.) These opinions were based on the
clinical tests discussed above, and Alfano's
positive leg raises and weakness walking
on his toes, among other things. (See id.)

Taken together, this evidence provides
compelling support for Alfano's claim that
he suffers from a back condition that pre-
cludes him from sitting for 6 or more hours
per day, thus rendering him disabled within
the meaning of the Plan. Not only have his
primary care physician and his orthopedic
surgeon issued scores of reports and letters
concluding that his back condition is
totally disabling, but these conclusions
have been corroborated by no less than
four independent specialists. Alfano's treat-
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ing physicians are not the only ones to
agree that he is unable to perform his
sedentary occupation. Dr. David Trotter, an
orthopedic surgeon retained by CIGNA to
review Alfano's file, also concluded that
Alfano's back condition precluded him
from performing his regular occupation on
a full-time basis. (P. 56.1 Stmt. ¶¶ 65-66,
68; D. Suppl. 56.1 Stmt. ¶¶ 65-66, 68;
CLICNY 233-36.) In addition to reaching
the same general conclusion as that an-
nounced by Alfano's six treating physi-
cians, Dr. Trotter opined that Alfano's sten-
osis and nerve root impingement would
persist no matter what physical position he
assumed. (P. 56.1 Stmt. ¶ 67; D. Suppl.
56.1 Stmt. ¶ 67; CLICNY 235.)

*17 For the reasons discussed below,
none of the medical or vocational evidence
cited by CIGNA is sufficient to overcome
the opinions of seven physicians, five of
whom are specialists and six of whom had
ongoing doctor-patient relationships with
Alfano, that Alfano is unable to perform
sedentary work. Accordingly, Alfano's
treating physician evidence-all of which
counsels in favor of his entitlement to be-
nefits-will be accorded substantial weight.

B. The SSA Determination
Alfano cites the SSA's favorable de-

cision as further evidence of his entitle-
ment to LTD benefits. (P. Mem.6-7.)
CIGNA argues that, as a plan administrat-
or, it is not bound by SSA determinations.
(D.Opp.4-6.) While CIGNA recites a fa-
miliar and entirely valid point of law, it
does not follow that this rule permits it, or
the Court, to arbitrarily disregard an SSA
decision. Given the absence of any purpor-
ted justification for ignoring the SSA's
findings, as well as its wholesale failure to
cite any evidence contradicting those find-
ings, CIGNA erred in discrediting the SSA

decision.

Although a plan administrator is not
bound by the SSA's determination that a
claimant is disabled,FN20 see Badawy v.
First Reliance Standard Life Ins. Co., 581
F.Supp.2d 594, 605 (S.D.N.Y.2008), a dis-
trict court engaging in a de novo review
“act[s] well within its discretion when it
consider[s] the SSA's findings as some
evidence of total disability.” Paese, 449
F.3d at 442 (emphasis added). Cf. Billinger
v. Bell Atlantic, 240 F.Supp.2d 274, 285
(S.D.N.Y.2003). Here, the SSA concluded
that Alfano was disabled as of June 5,
2000. (P. 56.1 Stmt. ¶ 16; D. Suppl. 56.1
Stmt. ¶ 16; CLICNY 217-18, 257-67.) The
ALJ adjudicating Alfano's claim found him
not only unable to perform his past work as
a wage and salary administrator, but unable
to perform any other type of work as well.
(P. 56.1 Stmt. ¶ 17; D. Suppl. 56 .1 Stmt. ¶
17; CLICNY 266.) In reaching this conclu-
sion, he specifically noted that Alfano was
“precluded from performing all of his past
relevant work activity given his need to sit
and stand at will and his need to lie down
approximately 1/2 hour to 2 hours during
each day.” FN21 (CLICNY 264.)

FN20. The rule that a plan adminis-
trator is not bound by determina-
tions of the SSA exists largely be-
cause the definition of disability
controlling in a social security de-
termination often differs from the
definition of disability controlling
in an ERISA plan determination.
See Acierno v. First Unum Life Ins.
Co., No. 98 Civ. 3885, 2002 WL
1208616, at *3 (E.D.N.Y. Mar.31,
2002). Cf. Billinger, 240 F.Supp.2d
at 285.

FN21. The ALJ ultimately pro-
ceeded to determine whether the
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SSA had demonstrated that Alfano
retained the residual functioning ca-
pacity to perform other jobs. (See
CLICNY at 264-65.) However, for
present purposes, this portion of the
SSA decision is irrelevant, as the
Plan requires only that Alfano
demonstrate his inability to perform
his regular occupation, not that he
demonstrate his inability to perform
any and all occupations.

Ironically, although CIGNA now ar-
gues-without citing any evidence under-
mining the SSA's conclusion-that it is not
bound by the SSA's determination that Al-
fano is totally disabled, it accepted the SSA
decision awarding Alfano disability bene-
fits without question when it reduced Al-
fano's initial LTD benefits award by the
amount of his SSD benefits.FN22 More
importantly, this is not a situation in which
the definition of disability adopted by a
plan differs so markedly from the SSA's
disability findings as to render those find-
ings irrelevant or unhelpful. To the con-
trary, the SSA decision granting Alfano
disability benefits squarely addresses the
issue at the heart of Alfano's claim for LTD
benefits-whether he is capable of perform-
ing his regular occupation. The SSA,
moreover, is an objective governmental
body that undertakes a thorough review of
applicants' eligibility for benefits, and has
neither the incentive to disperse benefits
liberally, nor a reputation for overindulging
applicants. Thus, while the SSA decision
granting Alfano benefits is not determinat-
ive of his claim under the Plan, it is “one
piece of evidence” in support of that claim,
Billinger, 240 F.Supp.2d at 285, and there-
fore should have been considered. See
Neely v. Pension Trust Fund of the Pen-
sion, Hospitalization and Benefit Plan of
the Electrical Industry, No. 00 Civ.2013,

2004 WL 2851792, at *11 (E.D.N.Y. Dec.
8, 2004). Because it is probative of Al-
fano's entitlement to benefits under the
Plan, and is corroborated by record evid-
ence establishing Alfano's disability, the
Court accords the SSA determination sub-
stantial weight.

FN22. In fact, CIGNA essentially
forces Plan participants to apply for
SSD benefits, as even those who
have not applied for such benefits
face the risk that CIGNA will re-
duce their LTD benefits award by
the amount they would have re-
ceived had they actually applied. (P.
56.1 Stmt. ¶ 13; D. Suppl. 56.1
Stmt. ¶ 13; CLICNY 514, 601.)

C. Vocational Evidence
*18 CIGNA cites a variety of vocation-

al evidence in support of its claim that Al-
fano is capable of performing his sedentary
occupation, and that its termination of his
LTD benefits was therefore proper. (D.
Mem. 12-13, 16-18; D. Opp. 7-9.) At first
glance, this evidence appears to support
CIGNA's position. However, close examin-
ation demonstrates that the evidence is not
only internally inconsistent, but also incon-
sistent with the record as a whole. (P.
Mem. 10-13, 19-20, 26-27; P. Opp. 1-8.)
As CIGNA offers no rational reason why
its superficial reading of vocational evid-
ence should trump the actual data underly-
ing that evidence or the opinions of Al-
fano's treating physicians-all of which sup-
port an entitlement to benefits-the evidence
upon which it seeks to rely is an inadequate
justification for its termination of benefits.

1. The TSAs
The vocational evidence cited by

CIGNA includes an exploratory TSA con-
ducted on November 18, 2004, a formal
TSA conducted on December 13, 2004,
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and a second formal TSA conducted on
August 9, 2005, all of which purport to
identify various occupations that Alfano is
capable of performing. (D. Mem. 16-18; P.
56.1 Stmt. ¶¶ 87, 89, 91, 92, 112; D. Suppl.
56.1 Stmt. ¶¶ 87, 89, 91, 92, 112; CLICNY
69, 73, 80, 101, 718-23, 944-53.) The ex-
ploratory TSA relied on Dr. Roach's Octo-
ber 2004 PAA, which concluded that Al-
fano could sit, stand, and walk occasionally
(P. 56.1 Stmt. ¶¶ 86, 89; D. Suppl. 56.1
Stmt. ¶¶ 86, 89; CLICNY 73, 968-69,
975-76), while the first formal TSA-in
turn-relied on the exploratory TSA. (P.
56.1 Stmt. ¶ 92; D. Suppl. 56.1 Stmt. ¶ 92;
CLICNY 69, 944-53.) Unlike the first two
TSAs, the August 2005 TSA relied primar-
ily on the results of Alfano's FCE.
(CLICNY 718.) The exploratory TSA iden-
tified nine occupations that Alfano was
capable of performing, the first formal
TSA identified four, and the second formal
TSA identified seven.

Because Alfano's occupation as a wage
and salary manager was among the occupa-
tions identified by both the first and second
formal TSAs, CIGNA argues that he is
capable of performing his regular occupa-
tion and, hence, ineligible for further dis-
ability benefits. This argument is merit-
less. Neither the TSAs nor CIGNA provide
any explanation-let alone a persuasive one-
as to why Alfano should be deemed cap-
able of performing his sedentary occupa-
tion when the October 2004 PAA that the
TSAs purported to take into account indic-
ates that Alfano cannot sit for more than
2.5 hours per day. This sitting tolerance
pales in comparison to the 6 hours per day
generally recognized as the minimum toler-
ance required for sedentary work. See Con-
nors, 272 F.3d at 136 n. 5. Moreover, when
CIGNA submitted the results of the first
formal TSA to Dr. Roach, he informed

CIGNA that, in his opinion, Alfano was in-
capable of performing any of the four iden-
tified occupations because he could not sit
for prolonged periods of time without the
“frequent need for standing, laying [sic]
down, or using ice on his back.” (CLICNY
882-83; see also P. 56.1 Stmt. ¶ 95; D.
Suppl. 56.1 Stmt. ¶ 95.)

*19 Although CIGNA subsequently in-
structed its medical director resolve the
“discrepancy” between Dr. Roach's Octo-
ber 2004 conclusion that Alfano could sit,
stand, and walk occasionally, and his April
2005 conclusion that Alfano could not per-
form any of the four occupations identified
by the formal TSA (P. 56.1 Stmt. ¶¶ 96-97;
D. Suppl. 56.1 Stmt. ¶¶ 96-97; CLICNY
670, 883), the existence of any such
“discrepancy” is dubious at best. CIGNA's
PAA form explicitly defines the word
“occasionally” to mean less than 2.5 hours
per day. (P. 56.1 Stmt. ¶ 34; D. Suppl. 56.1
Stmt. ¶ 34; CLICNY 497-98.) Thus, by its
own terms, CIGNA could not have inter-
preted Dr. Roach's conclusion that Alfano
could occasionally sit, stand, and walk to
mean that Alfano possessed the 6-hour per
day sitting tolerance required of those per-
forming sedentary work.

While CIGNA asserts that, in a phone
conversation with Dr. Taylor, Dr. Roach
noted that his use of the word
“occasionally” meant that Alfano could
work 3 to 4 hours total during the course of
an 8-hour workday (D. 56.1 Stmt. ¶ 36),
even the accuracy and significance of this
account are questionable. Not only is the
account inconsistent with the many reports
in which Dr. Roach clearly states that Al-
fano cannot sit for more than 2-2.5 hours
per day, but it is also flatly contradicted by
Dr. Roach's June 14, 2005, follow-up let-
ter. This letter made clear Dr. Roach's posi-
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tion that Alfano could work for up to 30
minutes at a time and not more than 2
hours total in an 8-hour workday. (P. 56.1
Stmt. ¶ 101; D. Suppl. 56.1 Stmt. ¶ 101;
CLICNY 843.) It also reasoned that Alfano
could not perform more extensive sedent-
ary work because of his need for narcotic
pain medication, his need to lie down at
will, and his limited ability to sit, all of
which demonstrated that “he ha[d] not im-
proved in the last five years.” (CLICNY
843.) Even accepting the accuracy of
CIGNA's account, Dr. Roach's alleged
statement still would not support Alfano's
ability to perform his sedentary occupation,
as a 4-hour sitting tolerance is insufficient
to render one capable of performing
sedentary work. See Connors, 272 F.3d at
136 n. 5 (“The ability to sit for a total of
four hours does not generally satisfy the
standard for sedentary work.”).

The second formal TSA did not rely on
the October 2004 PAA. However, it too is
deficient. As discussed below, Alfano's
FCE cannot be relied upon as evidence that
he is capable of performing sedentary
work. Because the second formal TSA re-
lied primarily on this FCE, any attempt to
cite it as evidence of Alfano's ineligibility
for LTD benefits must also fail. See Rappa
v. Connecticut Gen. Life Ins. Co., No. 06
Civ. 2285, 2007 WL 4373949, at *10
(E.D.N.Y. Dec. 11, 2007) (disclaiming the
reliability of a TSA showing that the
claimant could perform certain sedentary
jobs, as the TSA was based on an unreli-
able FCE).

In sum, far from demonstrating Al-
fano's ability to perform sedentary work,
CIGNA's TSAs and the documents on
which they rely show only that Alfano was
incapable of sitting for more than 2.5 hours
in an 8-hour day-a fact that clearly weighs

in favor of his claim for LTD benefits.

2. The FCE
*20 In addition to relying on the TSAs

discussed above, CIGNA also relies on a
July 26, 2005, FCE conducted by Jac-
queline Genovese, a physical therapist.
(D.Mem.12-13.) Although CIGNA touts
the FCE's summary conclusion as evidence
of Alfano's ability to perform sedentary
work, the conclusion is inconsistent not
only with the data cited in the very body of
the evaluation report, but also with the
overwhelming weight of the record evid-
ence. Far from providing a valid basis for
CIGNA's termination of Alfano's benefits,
a proper reading of the FCE corroborates
Alfano's claim that he is disabled within
the meaning of the Plan, thus counseling in
favor of his entitlement to benefits.

In her summary conclusion on the first
page of the FCE, Genovese states that
“[t]he results of this evaluation indicate
that Steven Alfano is currently functioning
safely at a sedentary level for an eight hour
period according to N.Y. Department of
Labor Standards.” FN23 (CLICNY 726.) In
addition to highlighting this conclusion,
however, she also noted that Alfano “was
unable to stoop, kneel, crouch, or crawl
due to decreased range of motion as well as
weakness and buckeling [sic] of his lower
extremities,” that “[t]he clinical data ob-
tained at th[e] evaluation does not support
his ability to tolerate sitting for any dura-
tion greater than 10-15 minutes without a
drastic change in position,” and that
“[d]uring the exam he frequently [lay]
down to alleviate symptoms.” (Id.) These
observations alone should have led CIGNA
to question the validity of the conclusion
that Alfano could function safely at the
sedentary level for an 8-hour period. In-
deed, had CIGNA ventured even a page or
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two into the report, it would have dis-
covered that the data collected during the
FCE patently contradicts the summary con-
clusion. In particular, the data explicitly
shows that Alfano is capable of sitting for
less than 2.5 hours (CLICNY 728), pre-
cisely the amount of time cited by Alfano's
treating physicians.FN24

FN23. While the Court treats this
statement as evidence of Genovese's
belief that Alfano was capable of
functioning at the sedentary level
for an 8-hour period, the statement
actually says that he is currently
functioning at the sedentary level
for an 8-hour period, and thus mis-
characterizes his situation.

FN24. CIGNA has not argued that
Alfano intentionally underper-
formed during his FCE, nor could
it. In her conclusion, Genovese ex-
plicitly acknowledges that
“[Alfano's] effort during the exam
was maximal and consistent with a
negative REG score and appropriate
physiological changes. His range of
motion was severely limited both
when the patient was aware and un-
aware of observation.” (CLICNY
726.)

That CIGNA erred in relying on the
summary conclusion contained in the FCE
is demonstrated not only by the underlying
FCE data and medical evidence clearly
pointing to a different conclusion, but by
the case law as well. In Rappa v. Connecti-
cut General Life Insurance Company, the
court rejected an insurer's reliance on the
conclusion a physical therapist reached in
an FCE, as the conclusion bore no resemb-
lance to what she actually observed during
the evaluation. See Rappa, 2007 WL
4373949, at *9. The therapist concluded

that the claimant could “sit for a prolonged
period with positional changes after 30
minutes, but [did] not indicate that she ob-
served [the claimant] sit for a prolonged
period of time-and in fact the entire evalu-
ation only lasted for two hours. Further-
more, in contradiction to [the therapist's]
conclusion, she observed that [the
claimant] had to get up and move around
the waiting room after only 15 minutes.”
Id. Citing this information, the therapist's
own acknowledgment that the claimant re-
ported that pain often precluded him from
sitting at all, and the therapist's failure to
discuss how the claimant's “asserted com-
plete inability to bend forward could be ac-
commodated in the work place,” the court
concluded that “the FCE [was] suspect and
d[id] not provide a sufficient basis on
which to deny [the claimant] benefits.” Id.
The court subsequently noted that the
FCE's conclusion that the claimant “could
simply stretch or change position and re-
main sitting throughout the day ... [was] in-
consistent with the rest of the record,” par-
ticularly given that all of the claimant's ex-
amining physicians had opined that the
claimant's inability to sit for more than 30
minutes precluded him from performing
his sedentary occupation. Id. at *10.

*21 Alfano's situation is virtually indis-
tinguishable from that presented in Rappa.
As in Rappa, Genovese's conclusion that
Alfano could perform sedentary work for
an 8-hour period is belied by her own ob-
servation that he could not “tolerate sitting
for any duration greater than 10-15 minutes
without a drastic change in position,” and
that this change in position often manifes-
ted itself in his lying down. Moreover,
CIGNA has offered no persuasive reason
for crediting Genovese's summary conclu-
sion that Alfano can perform sedentary
work on a full-time basis, while ignoring
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other portions of the FCE to the contrary.
Compare Rappa, 2007 WL 4373949, at
*11 (rejecting the invitation to consider a
doctor's decision to check a box indicating
that a claimant was capable of performing
sedentary work while ignoring subsequent
comments on the same form indicating that
the claimant was permanently disabled,
“could not have his present job modified to
allow for his impairment, [and] could not
commence trial employment”). For the
foregoing reasons, the conclusion CIGNA
draws from Alfano's FCE is questionable
and does not provide a sufficient basis for
terminating his benefits.

D. Internal and Peer Review Evidence
In support of its claim, CIGNA also re-

lies on reviews of Alfano's file conducted
by medical professionals either hired or re-
tained for that purpose. (D.Mem.12-14.)
Because these reviews conclude that Al-
fano is capable of performing sedentary
work, CIGNA argues that they provide a
sufficient justification for its termination of
Alfano's benefits. This argument is also un-
persuasive. Not only are the reviews “not
based on any interaction with [Alfano],”
but they also wholly “fail[ ] to adequately
and credibly rebut the findings of
[Alfano]'s treating physicians.” Rappa,
2007 WL 4373949, at *11. For this reason,
they cannot reasonably be relied upon as a
basis for denying Alfano benefits.

In support of its position, CIGNA first
cites a review conducted by Dr. Taylor,
who concluded that Alfano's claimed limit-
ations and restrictions, including the inabil-
ity to sit for prolonged periods of time and
the need to change positions frequently,
were not supported by the record, particu-
larly given the lack of any clinically meas-
urable tests or documented abnormalities in
tests assessing strength or range of motion.

(CLICNY 88-89, 670.) Not only does this
conclusion ignore the MRIs, EMG, and
positive leg raises that led Alfano's physi-
cians to conclude that he was unable to sit
for more than 2-2.5 hours per day, but it
also plainly contradicts the FCE findings
made by a physical therapist retained by
CIGNA itself. The FCE specifically docu-
mented Alfano's inability to complete a
lifting test because of “frequent buckeling
[sic] and [an] increased risk of falling,” and
noted that “[h]is range of motion was
severely limited both when [he] was aware
and unaware of observation.” (CLICNY
726; see also CLICNY 730 (noting that Al-
fano had “[s]ignificant [l]imitation in
lumbar range of motion”) .) Absent any
persuasive reason for crediting a review so
seemingly inconsistent with the remainder
of the record, Dr. Taylor's opinion is an in-
sufficient basis for terminating Alfano's
LTD benefits.

*22 CIGNA also cites the findings of
Kay Rhodes, a nurse case manager, Dr.
Mendez, a CIGNA medical director, and
Dr. Weiss, an orthopedic surgeon and peer
reviewer. After reviewing Alfano's file,
Rhodes concluded that the medical evid-
ence submitted by Alfano was insufficient
to overcome the FCE finding that Alfano
could perform sedentary work and the TSA
findings that he could perform a number of
occupations despite his need to alternate
positions at will. (CLICNY 675.) She
reasoned that “[t]he forms ... completed by
[Drs. Alexiades and Roach] with the addi-
tional medical provided vague responses ...
with no objective measurable findings for
range of motion and neurological defi-
cits.... The [restrictions and limitations] the
forms gave were inconsistent with what the
[claimant] tested in capabilities on the FCE
on 7/26/05.” (Id.) Dr. Mendez noted only
that the FCE “concluded Mr. Alfano was
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able to perform his sedentary-level work
duties. So original decision remains sup-
ported” (CLICNY 657), while Dr. Weiss
concluded that the documentation post-
dating October 27, 2005, was insufficient
to support Alfano's claim that he could not
perform sedentary work, particularly given
that “[a] functional capacity evaluation of
7/26/05 recommended sedentary work du-
ties. The claimant would be capable of
sedentary duty, but would be restricted
from prolonged sitting, in that he would re-
quire intermittent standing.” (CLICNY
632.)

On their face, all of these determina-
tions rely heavily-if not exclusively-on the
FCE's summary conclusion that Alfano is
capable of performing sedentary work for
an 8-hour period. As discussed above, this
conclusion must be rejected as inconsistent
with the actual data contained in the FCE.
For that reason alone, the Rhodes, Mendez,
and Weiss reviews are unreliable.

The reliability of the Rhodes and Weiss
reviews is diminished on other grounds as
well. Contrary to Rhodes's contention that
the restrictions and limitations identified
by Alfano's treating physicians are incon-
sistent with the results of the FCE, Dr.
Roach, Dr. Alexiades, and the FCE all in-
dicated that Alfano could sit for no longer
than 2.5 hours. Additionally, while Dr.
Weiss suggests that Alfano's inability to sit
for prolonged periods of time is cured by
his ability to stand when he is not sitting,
this is a gross understatement of the prob-
lem. Not only does this comment fail to ac-
count for Alfano's need to lie down at vari-
ous times during the day, but it also ig-
nores the fact that just as Alfano cannot sit
for longer than 2-2.5 hours per day, he also
cannot stand for longer than 2-2.5 hours
per day. Thus, even assuming that inter-

spersing sitting with standing would enable
Alfano to spend more time performing his
regular occupation, his total tolerance for
sitting and standing still would not permit
him to engage in sedentary work, as
defined by the DOT. For these reasons,
neither the Rhodes nor the Mendez or
Weiss reviews constitutes a sufficient basis
for terminating Alfano's LTD benefits.

*23 In sum, “despite [CIGNA's] posi-
tion that [Alfano] has improved, there is no
sound basis in the record to conclude that
[Alfano's] back condition, which [CIGNA]
originally found to be disabling with re-
spect to his prior occupation, has in fact
improved.” Rappa, 2007 WL 4373949, at
*10. To the contrary, the evidence relating
to Alfano's condition suggests that it is
only getting worse. For the foregoing reas-
ons, Alfano's motion for summary judg-
ment is granted and defendant's motion for
summary judgment is denied. Cf. Rappa,
2007 WL 4373949, at *10 (“Decisions to
terminate benefits in the absence of a
change in condition have been held to have
been arbitrary and capricious.”), citing
Connors, 272 F.3d at 136.

IV. Remedy
Despite CIGNA's arguments to the con-

trary (D.Opp.12-13), “remand of an ERISA
action seeking benefits is inappropriate
‘where the difficulty is not that the admin-
istrative record was incomplete but that a
denial of benefits based on the record was
unreasonable.’ “ Zervos v. Verizon N.Y.,
Inc., 277 F.3d 635, 648 (2d Cir.2002)
(quotation omitted). That Alfano was awar-
ded benefits but subsequently lost them be-
cause of CIGNA's improper action further
weighs against remand, as the remedy that
restores the status quo ante in such situ-
ations is retroactive reinstatement and con-
tinuation of benefits. See, e.g., Medoy v.
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Warnaco Employees' Long Term Disability
Ins. Plan, No. 97 Civ. 6612, 2008 WL
4483380, at *8 (E.D.N.Y. Sept. 30, 2008);
Hackett v. Xerox Corp. Long-Term Disab-
ility Income Plan, 315 F.3d 771, 776 (7th
Cir.2003). Accordingly, CIGNA's decision
terminating Alfano's LTD benefits is re-
versed, and the benefits shall be retroact-
ively reinstated and continued.

CONCLUSION
For the foregoing reasons, plaintiff's

motion for summary judgment is granted
and defendant's motion for summary judg-
ment is denied. Plaintiff's LTD benefits
shall be retroactively reinstated and contin-
ued.

SO ORDERED.

S.D.N.Y.,2009.
Alfano v. CIGNA Life Ins. Co. of New
York
Not Reported in F.Supp.2d, 2009 WL
222351 (S.D.N.Y.)
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