
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

LESLIE BAILEY, MARIE THELOT, SARAH 
RODRIGUEZ, LORRAINE PADRO, DHANASAR 
RAMAN, TOBY MARLOW, as court-appointed 
guardian for JUDITH BLUMENSOHN, CARMEN 
DURAN, JOHN EDWARDS, ERNESTA 
GUTIERREZ, JULIA JUAN, and JANE DOE, 
individually and on behalf of all others similarly 
situated, 

 Plaintiffs, 

 v. 

MICHAEL J. ASTRUE, 
as COMMISSIONER OF SOCIAL SECURITY, 

 Defendant. 
 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
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11-CV-1788 (CBA) (RLM) 

 

DECLARATION OF JEFFREY D. DELOTT IN SUPPORT OF  
PLAINTIFFS’ MOTION FOR EXPEDITED DISCOVERY 

JEFFREY D. DELOTT, ESQ., hereby affirms the following under penalty of perjury: 

1. I am an attorney with the Law Offices of Jeffrey Delott, and am duly licensed to 

practice law in the State of New York and before the United States District Court, Eastern 

District of New York. 

2. For the last fifteen years, I have regularly represented claimants seeking Social 

Security disability (“SSD”) benefits and Supplemental Security Income (“SSI”) benefits in all 

five of the boroughs of New York City, and regularly before the Queens Office of Disability 

Adjudication and Review (“QODAR”).  In my experience representing claimants before the 
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QODAR, I have had numerous cases before Chief Administrative Law Judge (“ALJ”) Nisnewitz 

and ALJs Hoppenfeld, Strauss, Fier, and Cofresi (the “Named ALJs”).1  

3. I have personally witnessed each of the Named ALJs engage in a wide range of 

unprofessional and illicit conduct.  Each Named ALJ has demonstrated a continuous and 

systematic pattern of bias against claimants seeking SSD and SSI benefits.   

4. ALJ Fier routinely denies claimants full and fair hearings.  In the case of Ajay 

Prasad, ALJ Fier manufactured facts regarding Mr. Prasad’s credibility, manipulated the record, 

and ignored substantial evidence to reach his predetermined conclusion.  Mr. Prasad’s 

application for benefits was supported by the substantial medical records of nine treating 

physicians, all of whom determined that Mr. Prasad is disabled.  To rebut this body of evidence, 

ALJ Fier selected Theodore Cohen, a gastroenterologist who had not practiced medicine for 

almost a decade, to serve as the SSA Medical Examiner (“ME”) for Mr. Prasad’s case.  During 

examination, ME Cohen stated on the record that as a general practice, he “ignore[s] the treating 

doctors,” and “do[es]n’t care what [patients] say[] to the doctors” because “[p]atients can tell a 

doctor anything, particularly if they know they’re going to Court.”   

5. Recognizing that ME Cohen’s testimony evinced his obvious bias against 

claimants, ALJ Fier tried to protect ME Cohen from cross-examination to avoid disqualification. 

He directed ME Cohen as follows: 

• “Keep your answers short and to the point.” 

• “Just answer the question, Doctor, don’t volunteer anything, please.” 

• “Please don’t comment.” 

                                                 

1  By sheer coincidence, however, I have not appeared before ALJ Cofresi in the last five years. 
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• “Don’t volunteer anything unless you have a question.” 

Despite his efforts to coach ME Cohen so as to curtail the damage to his credibility, ALJ Fier 

was compelled to strike ME Cohen’s testimony.   

6. After striking ME Cohen’s testimony, and against the weight of nine experts, ALJ 

Fier still denied Mr. Prasad’s application for SSD and SSI benefits on the wholly unsubstantiated 

ground that Mr. Prasad could perform his past work.  ALJ Fier did so without any suggestion 

from the vocational expert (“VE”), Andrew Pasternack, that Mr. Prasad could continue working.  

In fact, VE Pasternack testified that if ALJ Fier accepted the opinions of the numerous treating 

physicians—as he was obligated to do under the Treating Physician Rule—then the claimant was 

incapable of performing not only his past work, but any sedentary work either.  In view of ALJ 

Fier’s clear misapplication of the law and facts, the Appeals Council vacated the decision and 

remanded the case for further proceedings.   

7. Mr. Prasad is not the only claimant who has been forced to endure ALJ Fier’s 

biased behavior.  In another of my cases, the Appeals Council determined that Osmond 

Martindale was disabled as of March 25, 1996, and remanded the case to ALJ Fier to determine 

if Mr. Martindale’s disability continued beyond September 1, 1997, the end point of his 

disability according to ALJ Fier.  The remand order instructed ALJ Fier to resolve whether Mr. 

Martindale’s condition had improved enough to warrant ALJ Fier’s determination that the 

disability had ended, and to assess treating and evaluating physicians’ opinions and the 

claimant’s residual functional capacity.  In addition to committing myriad other errors in direct 

defiance of the Appeals Council order, ALJ Fier ruled that, contrary to all evidence, Mr. 

Martindale was no longer disabled because one of the treating physicians, Dr. Joseph 

Zuckerman, supposedly filed conflicting reports.  However, both reports—which, in fact, were 
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consistent—were from three years prior to the hearing and should have had no bearing on the 

then-present determination of Mr. Martindale’s disability status.  ALJ Fier cherry-picked 

evidence to reach his manufactured conclusion, a practice for which this Court has repeatedly 

admonished him over the last fifteen years. 

8. Even more outrageous was ME Cohen’s presence and testimony at Mr. 

Martindale’s hearing.  Despite having disqualified ME Cohen for bias at Mr. Prasad’s hearing 

only six months earlier, ALJ Fier relied on his inaccurate and conclusory testimony to support 

his erroneous decision.  At the hearing, ME Cohen brazenly testified that not only was Mr. 

Martindale no longer disabled, but that he never was disabled, a conclusion unsupported by any 

evidence and contradicted directly by the Appeals Council’s prior order.  On appeal, the Appeals 

Council reversed and remanded ALJ Fier’s decision yet again. 

9. In spite of his obvious bias against claimants, ALJ Fier continued to ask ME 

Cohen to serve as the ME in a disproportionate number of his cases, undoubtedly as a means for 

ALJ Fier to concoct evidence adverse to claimants.  For example, in Botta v. Barnhart, No. 05-

CV-4382 (ADS), currently pending before the Appeals Council, ALJ Fier’s conduct has made it 

impossible for my client to have a fair and impartial hearing.  In addition to making 

inappropriate and unsupported credibility determinations regarding Ms. Botta’s testimony about 

her subjective symptoms, ALJ Fier completely disregarded the testimony and lengthy reports of 

two expert treating physicians in favor of the summary conclusions of none other than ME 

Cohen.  In spite of ME Cohen’s well-documented history of bias against claimants, ALJ Fier not 

only allowed ME Cohen to testify, but he afforded his testimony greater weight than the opinions 

of the two treating physicians.  A fair and impartial ALJ would not continue to solicit the opinion 

of an ME with such a clear agenda. 
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10. On appeal, District Court Judge Spatt vacated ALJ Fier’s decision, and remanded 

for further proceedings.  On remand, ALJ Fier struck ME Cohen’s testimony, admitting that he 

could not rely on it.  Nevertheless, he still found that Ms. Botta was not disabled.  Once again, 

ALJ Fier’s decision was vacated and remanded.  At this point, ALJ Strauss took over the case.  

Shockingly, ALJ Strauss based her decision denying benefits on the exact same ME testimony 

that this Court found insufficient and that ALJ Fier himself found to have been improperly relied 

upon in his own opinion.  In relying on ME Cohen’s opinion, AJ Strauss consciously ignored 

both ALJ Fier’s opinion of the testimony he developed and the District Court’s explicit 

instructions to further develop the record.   

11. In yet another of my cases, Malice v. Chater, No. 97-CV-1676 (E.D.N.Y.  Jul. 29, 

1998), ALJ Fier again went out of his way to defy District Court Judge Gleeson’s explicit 

directives on remand.  After ruling that ALJ Fier gave insufficient weight to the opinion of Ms. 

Malice’s treating physicians, Judge Gleeson instructed ALJ Fier to “reweigh the evidence 

submitted in furtherance of plaintiff’s claim of disability with the appropriate standard in mind.”  

However, ALJ Fier completely disregarded Judge Gleeson’s explicit instructions and in doing so 

proclaimed in his decision, that he “considered the evidence in the prior decision. . . .  I therefore  

adopt my prior decision as written.”  Likewise, ALJ Fier neither followed the Treating Physician 

Rule nor set forth his reasons for declining to do so.   

12. ALJ Fier also tried preventing counsel from cross-examining the ME, directed the 

ME not to answer questions without offering any basis for doing so, and fraudulently 

misrepresented the documentary and recorded testimonial evidence in his decision.   

13. Once again, the Appeals Council overturned ALJ Fier’s decision and remanded 

for further proceedings.  ALJ Fier’s willful defiance of this Court’s order and deliberate refusal 
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to comply with the law regarding the opinions of treating physicians unquestionably demonstrate 

his bias.     

14. The case of Miriam Vega is characteristic of the unprincipled, biased, and bizarre 

behavior of ALJ Hoppenfeld.   From the outset of the hearing, ALJ Hoppenfeld displayed erratic 

conduct, made inappropriate comments, and repeatedly interrupted my questioning of Ms. Vega 

without any legitimate basis.  For example, ALJ Hoppenfeld persisted in thwarting my questions 

proclaiming that they were “leading.”  However, my questions were not leading, and even if they 

were, there is no regulation that would have prevented me from asking leading questions.  

Nonetheless, ALJ Hoppenfeld eventually cut off the hearing on those grounds.   

15. Likewise, ALJ Hoppenfeld interrupted my questioning of Ms. Vega about an MRI 

of her lumbar spine to proclaim argumentatively, “there’s no nerve damage,” without any 

medical basis or any relevance to the question posed.  Tellingly, in her decision, ALJ Hoppenfeld 

itemized the findings of the MRI nearly verbatim except for two crucial findings, both clearly 

demonstrating that there was nerve damage due to compression of Ms. Vega’s L5 nerve root.  

The two findings that ALJ Hoppenfeld intentionally and dishonestly omitted from her decision 

substantiated Ms. Vega’s complaints of pain and her treating physician’s diagnosis.  

Nevertheless, ALJ Hoppenfeld opted to substitute her own biased judgment for that of Ms. 

Vega’s treating physician and the overwhelming evidence.  The Appeals Council overturned 

ALJ Hoppenfeld’s decision and remanded for further proceedings.   

16. In Bailey v. Astrue, No. 10-CV-0865 (DLI), which is currently pending before 

District Court Judge Irizarry, Chief ALJ Nisnewitz fabricated facts and disregarded well-settled 

law in order to reach predetermined results.  ALJ Nisnewitz completely ignored the testimony of 

Ms. Bailey’s treating physician in favor of an SSA ME because, he claimed, there were 
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inconsistencies in the treating physician’s reports.  However, not once did he attempt to contact 

her physician for an explanation of the alleged inconsistencies – which is required under the 

Treating Physician Rule.  In adopting the ME’s opinion over that of Ms. Bailey’s treating 

physician, ALJ Nisnewitz cherry-picked selective pieces of the ME’s testimony that supported 

his predetermined conclusion that Ms. Bailey should be denied benefits.  He ignored the ME’s 

testimony that more weight should be given to Ms. Bailey’s treating physician’s opinion since he 

had not examined her personally.  Then, ALJ Nisnewitz used his own rejection of the treating 

physician’s opinion as a basis for attacking the credibility of the claimant’s testimony regarding 

the severity of her symptoms.   

17. Perhaps the most egregious error in Ms. Bailey’s case was ALJ Nisnewitz’s 

manipulation of the VE testimony regarding her residual functional capacity.  As a result of her 

fibromyalgia, Ms. Bailey has only been able to continue in her position as a fire dispatcher with 

special accommodations from her employer including permission to leave work early and take 

numerous breaks per day to lie down.  When the VE was asked if Ms. Bailey could continue to 

work without these special accommodations, ALJ Nisnewitz repeatedly interrupted the VE and 

objected to the line of questioning without any explanation.  After much prodding, the VE 

eventually confirmed that a person in Ms. Bailey’s condition could not perform Ms. Bailey’s job 

absent frequent breaks.  Nevertheless, ALJ Nisnewitz disregarded the VE’s testimony and 

concluded without any evidence or explanation that Ms. Bailey could perform her job absent 

accommodations.   

18. I affirm under penalty of perjury that the foregoing is true and correct. 

 



EXECUTEDttrtsf.day of August 2011'


