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MEMORANDUM DECISION AND ORDER 

Brian M. Cogan U.S.D.J. 

*1 Having obtained an award of disability benefits under 
the Social Security Act after litigation before this Court, 
plaintiff seeks a further award of $13,609.20 in attorneys’ 
fees and costs under the Equal Access to Justice Act, 28 
U.S.C. § 2412, as the prevailing party. Asserting that the 
60 hours that plaintiff’s counsel spent in litigating this 
case is unreasonable, the Commissioner seeks a reduction 
of the amount claimed on the following grounds: (1) 60 
hours “exceeds the general range of time deemed 
reasonable” for what the Commissioner considers a 
“routine” case; (2) plaintiff’s counsel has practiced in this 
area for 37 years, which should have resulted in 
efficiencies that would have reduced the time necessary to 
litigate this matter; (3) plaintiff’s counsel also represented 
plaintiff at the administrative level, where he made the 
same arguments to the Appeals Council as he made to this 
Court, and thus he was already familiar with the record; 
(4) plaintiff’s reply brief simply reiterated, and, indeed, to 
some extent, duplicated, the points made in his reply 
brief; (5) plaintiff’s counsel applied a cost-of-living 
adjustment to his rate for all charges, even though the cost 
of living changed during the time he worked on this 
matter; and (6) plaintiff’s counsel is claiming $369.60 in 
“costs” for electronic legal research, when this item 
should in fact be classified as an expense. 
  

The Commissioner argues that in this district, the 
reasonable number of hours expended is between 20-40, 
citing cases which so state. See e.g., Padula v. Colvin, 602 
F. App’x 25, 28 (2d Cir. 2015); Barbour v. Colvin, 993 F. 
Supp. 2d 284, 290 (E.D.N.Y. 2014). Plaintiff, in contrast, 
has cited many cases that allow awards based on 60 hours 
or more, even much more. See e.g., Aston v. Sec’y of 
Health & Hum. Servs., 808 F.2d 9, 11 (2d Cir. 1986) (200 
hours); Jackson v. Heckler, 629 F. Supp. 398, 406 
(S.D.N.Y. 1986) (65.75 hours). As is often the case in 
social security review proceedings, one can find district 
court cases to support just about any reasonable argument, 
giving them little persuasive value. 
  
However, the Commissioner’s citations are closer to the 
mark here. It is the case that a routine social security case 
in this district requires hours in the 35-hour range. The 
cases on which plaintiff relies, for the most part, involved 
either more complex issues, see Encarnacion v. Barnhart, 
No. 00-cv-6597, 2004 WL 102765, at *3 (S.D.N.Y. Jan. 
21, 2004), or counsel who had not represented the 
plaintiff at the administrative level and thus had to learn 
the record from scratch, see Borus v. Astrue, No. 
09-cv-4723, 2012 WL 4479006, at *3 (S.D.N.Y. Sept. 28, 
2012), or they reflect a substantial reduction in the 
amount of the hours claimed (albeit to the level that 
counsel seeks here), see Guzman ex rel. Nelson v. 
Comm’r of Soc. Sec., No. 05-cv-6086, 2008 WL 
1318920, at *1 (S.D.N.Y. April 9, 2008). 
  
I also accept the Commissioner’s points that counsel’s 
vast experience in this area and his familiarity with the 
record at the administrative level suggests that less time 
should have been required. Plaintiff’s counsel stresses that 
this was a pretty long record – about 1,000 pages in total, 
650 of which were of medical records – and that even if I 
consider this case routine, it is notable that both sides 
obtained permission to exceed my 25-page briefing limit. 
He also points out that his experience with the record at 
the administrative level did not call on him to “memorize” 
the medical records. However, counsel’s familiarity with 
the record as a result of having represented plaintiff at the 
administrative level should have effectively shrunk the 
size of the record (as it is easier to refresh prior learning 
than to learn anew), and neither party exceeded the 
briefing limitation by more than five pages. 
  
*2 With regard to the Commissioner’s point that the reply 
brief was largely duplicative of the moving brief, there is 
definitely some cloning, although the Commissioner has 
not directed me to more than a handful of pages (and I am 
not going to line up the rest of the pages for a line-by-line 
comparison). Perhaps the amount of duplication is 
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somewhat in excess of what is typical for reply briefs, but 
if possible, a good reply brief (and this was) needs to 
reorient the court by reiterating a few of the most 
important principles, and for the most part, that is what 
plaintiff did here. 
  
Nevertheless, there is one other point that guides the 
exercise of my discretion on this issue: plaintiff’s 
submissions were much better than the average 
submissions I get in social security review proceedings. 
Plaintiff’s submissions were more thorough, better 
organized, and more persuasive. It is not all that often that 
the Commissioner meets her match in written advocacy 
skill. Rather, too often in these cases, I receive little help 
from the plaintiff’s attorney, and must develop arguments 
myself that are merely mentioned. That includes having to 
hunt through the record to get a true sense of the 
longitudinal nature of the plaintiff’s treatment, which was 
an important issue in this case (as it is in many cases). I 
would rather have a plaintiff’s attorney spend an extra 10 
or 15 hours preparing papers of the quality I received here 
than having to spend an extra 10 or 15 hours myself 
trying to figure out whether there is a basis for a 
conclusory assertion in the plaintiff’s brief. 
  
Based on the hours typically expended for briefing of this 
nature in cases like this in this district, and particularly 
considering counsel’s long experience in these cases and 
prior familiarity with the medical records, but also 

recognizing the high quality of counsel’s submissions, I 
will reduce the amount of time from 60 hours to 53 hours. 
  
Plaintiff’s counsel does not dispute the Commissioner’s 
point that he misapplied the cost-of-living adjustment in 
2021 for work performed in 2020, or that the electronic 
legal research is an expense rather than a cost. Plaintiff’s 
calculation needs to be revised to take these points into 
account. 
  
The parties are therefore directed to confer as to the 
amount of the attorneys’ fees and expenses owed to 
plaintiff consistent with the directions in this decision, 
and to submit a proposed form of Order allowing those 
amounts within seven days. 
  
SO ORDERED. 
  
Dated: Brooklyn, New York 
  
October 24, 2021 
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