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MEMORANDUM OF DECISION & ORDER 

GARY R. BROWN, United States District Judge: 

*1 Among the many ills associated with appeals of Social 
Security disability determinations is the problem of delay. 
“[W]e are mindful of the ‘often painfully slow process by 
which disability determinations are made.’ ” Butts v. 
Barnhart, 388 F.3d 377, 387 (2d Cir. 2004), as amended 
on reh’g in part, 416 F.3d 101 (2d Cir. 2005) (quoting 
Carroll v. Sec’y of Health & Hum. Servs., 705 F.2d 638, 
644 (2d Cir. 1983)). For a plaintiff, delay increases 
uncertainty, and defers both a determination on the merits 
of a claim and the potential receipt of benefits. For the 
Commissioner, unneeded delay carries other risks, with 
increased litigation costs (generally shifted to the 
Government should a plaintiff prevail) the most certain 
among them. Unjustified litigation positions implicate 
larger concerns.1 
  
Plaintiff filed for disability more than three and a half 
years ago, and this action has been pending in this Court 
for more than a year. Notwithstanding a court order that 

the administrative record be filed promptly, DE 8, the 
Commissioner took nearly five months to comply, 
engendering a flurry of litigation surrounding extensions 
of time (a courtesy that may not be extended in the 
future). DE 9-12 and Electronic Order dated Jan. 25, 
2021. Plaintiff promptly served her motion for judgment 
on the pleadings, seeking remand for calculation of 
benefits. DE 23. Counsel for the Commissioner, faced 
with a decision by ALJ Brian Crawley that can charitably 
be described as indefensible, responded with a 
cross-motion to remand for further proceedings. DE 27; 
27-2 at 5. The Commissioner’s motion belatedly 
acknowledges some fault, yet raises a compelling issue: 
why did reaching this fairly obvious decision require so 
much time, effort and expense? 
  
Counsel for the Commissioner put a strange spin on the 
requested remand. Rather than simply agreeing to a 
remand for further proceedings, the motion consents only 
to a remand limited to the question of the application of 
vocational evidence. DE 27-2 at 5. While a concession of 
sorts, evaluation of the record demonstrates that the 
medical findings were so badly mishandled by the ALJ 
that such a limited remand would necessarily be unfairly 
influenced by the inappropriate and unsustainable medical 
findings. Understandably, plaintiff’s counsel opposes, 
seeking instead only a remand for calculation of benefits. 
DE 22. 
  
As a result, the narrow issue before the Court is whether 
to remand this case for further “step five” review as 
requested by the Commissioner, remand more generally 
for a new hearing,2 or simply direct the calculation of 
benefits. In resolving this question, the Court applies the 
frequently reiterated standards for review of denials of 
Social Security disability benefits, consideration of 
motions for judgment on the pleadings, examination of 
the procedures employed, the substantial evidence rule, 
deference accorded to ALJ decisions, evaluation of 
vocational evidence and the treating physician rule, all of 
which are discussed in Zacharopoulos v. Saul, 516 
F.Supp.3d 211 (E.D.N.Y. 2021), incorporated herein by 
reference. 
  
*2 In the filings, the Commissioner necessarily concedes 
that the ALJ’s determination was rife with error. Initially, 
the Commissioner acknowledges that the ALJ misapplied 
the vocational expert evidence in determining residual 
functional capacity, finding that the plaintiff could hold 
semi-skilled positions without any evidence that the 
plaintiff possessed such skills. DE 27-2 at 5. Beyond 
these errors, however, the record demonstrates that the 
ALJ misconstrued the evidence regarding plaintiff’s 
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disabilities, which determinations are inextricably linked 
to the vocational determinations. 
  
The ALJ retained Dr. Hague, a medical expert, after the 
hearing, who testified via interrogatories. Though not an 
examining source, that expert, a retired, distinguished 
rheumatologist, opined that the plaintiff plainly “meets 
the criteria for the diagnosis of fibromyalgia.” Tr. 622. 
Though he describes this physician as an “Impartial 
Medical Expert”, the ALJ goes to great lengths to dismiss 
the expert’s opinions as “minimally persuasive.” Tr. 25. 
Just by way of example, Dr. Hague observed that the 
plaintiff’s fibromyalgia dates back to 2009, which the 
ALJ rejects with the conclusory assertion that “[t]he 
record does not go back to 2009,” Tr. 25, a statement 
which is plainly untrue. See, e.g., Tr. 259 (noting 
psychiatric diagnosis at age 16 – circa 1997); Tr. 266 
(opining symptoms date back to age 16). Furthermore, the 
medical expert’s testimony, taken via interrogatory 
answers, demonstrates that the combination of 
fibromyalgia and depression imposes limitations on the 
plaintiff that effectively render her unable to perform 
work. Tr. 617-28. Notwithstanding the testimony of the 
medical expert and a bevy of supporting treating opinions, 
the ALJ opted to ignore ubiquitous evidence of 
fibromyalgia, deeming the diagnosis “not 
well-documented in the record.” Tr. 20. This includes that 
Dr. Hague opined that plaintiff’s depression and 
fibromyalgia, in combination, “equaled the severity of 
listing 12.04.” DE 27-2 at 3. And while the Commissioner 
appears to contend that the ALJ properly disregarded this 
finding, the support for this argument proves vacuous. Id. 
  
As the Second Circuit has directed “[i]n a case such as 
this, where the assessment of disability involves careful 
consideration of medical evidence, the testimony of the 
only medical expert must figure prominently in the ALJ’s 
decision making.” Pratts v. Chater, 94 F.3d 34, 37–38 (2d 
Cir. 1996). Instead, the ALJ rejected the opinions and 
findings of the medical expert and the treating physicians, 
in favor of his own, unsupported conclusions. “I conclude 
without difficulty that the professional interpretation of ... 
treatment notes should have been made by [the medical 
expert], whose function it was to evaluate Plaintiff’s 
medical records, and not by a lay ALJ.” Jerolmon v. 
Astrue, 869 F. Supp. 2d 265, 278 (D. Conn. 2012) 
(reversing where “the ALJ discounted the hearing 
testimony of the impartial medical expert”). By 
substituting his own judgment for that of his chosen 
medical expert, the ALJ erred in violation of his 
responsibilities. Seavey v. Barnhart, 276 F.3d 1, 8 (1st 
Cir. 2001) (“It is the ALJ’s duty to investigate and 
develop the facts and develop the arguments both for and 
against the granting of benefits”) (quoted with approval, 

Butts, 388 F.3d at 386). Based on this abysmal record, the 
Commissioner’s proposed resolution, to wit: a remand for 
further proceedings explicitly constrained to a step five 
remand, proves unsatisfactory, if not disingenuous. To 
limit review to vocational criteria – and recommence the 
seemingly interminable review cycle – ignores the crucial 
errors in the record concerning plaintiff’s medical 
disabilities, which would, of necessity, taint any further 
proceedings. Moreover, it ignores the more important 
point that, on the record medical evidence, no reasoned 
review could yield any conclusion other than a finding of 
entitlement to benefits. 
  
*3 To be clear: by seeking a remand only on the issue of 
vocational evidence, the Commissioner has effectively – 
if not explicitly3 – conceded that plaintiff has established 
(1) that she is not currently performing substantial gainful 
activity; (2) that claimant has a “severe impairment” 
limiting physical and/or mental abilities to do basic work; 
and (3) she lacks the residual functional capacity to 
perform her past work. See Rosa v. Callahan, 168 F.3d 
72, 77 (2d Cir. 1999) (citing 20 C.F.R. § 404.1520). The 
only question to be resolved on the requested remand is 
whether there is other work in the national economy that 
the plaintiff could perform, and the burden would be on 
the Commissioner to so demonstrate. Butts, 388 F.3d at 
383 (“At step five the burden shifts to the Commissioner 
to ‘show there is other gainful work in the national 
economy [which] the claimant could perform.’ ”). 
  
But the undisputed evidence of record – largely ignored 
or improperly dismissed by the ALJ – demonstrates that 
the plaintiff’s disabilities would prevent her from 
working. A few examples will suffice: One treating 
psychological source (who despite chronological parsing 
by the ALJ, treated her during the relevant period) opined 
that she “can’t work [or] keep a job” due to “impairment 
in social function.” Tr. 259. Another treating physician 
opined that plaintiff would be “off task” due to medical 
impairments more than 21% of the time. Tr. 550. 
Meanwhile, the vocational expert testified that no 
significant jobs exist in the national economy for 
individuals who would be “off-task” more than 10% of 
the workday. Tr. 72. The ALJ simply ignored all of this 
evidence, without adequate explanation. 
  
In light of the persuasive and virtually undisputed 
evidence on these questions, it is beyond peradventure 
that the Commissioner could not meet this burden. 
Remand for benefits calculation “is appropriate when the 
record[ ] provide[s] persuasive evidence of total disability 
that render[s] any further proceedings pointless.” Stacey 
v. Comm’r., 799 F. App’x. 7, 11 (2d Cir. 2020) (ruling 
that the claimant was totally disabled and entitled to 
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benefits because the VE “testified without contradiction 
that jobs do not exist in significant numbers in the 
national economy for an employee who is ‘off-task’ for at 
least 15% of the workday.”). 
  
Based on the foregoing, Plaintiff’s motion is granted, and 
the Commissioner’s motion is denied. The matter is 
remanded to the Commissioner for calculation of benefits. 
  

SO ORDERED. 
  

All Citations 
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Footnotes 
 
1 
 

See, e.g., Zayas v. Heckler, 585 F. Supp. 1109, 1112 (S.D.N.Y. 1984) (finding that ALJ’s “decision to ignore an uncontradicted 
treating physician’s conclusions” constituted “glaring error [that] warranted a reversal and the facts necessitated a finding of 
disability [and] demonstrate a lack of substantial justification in defendant’s subsequent litigation posture”); cf. Rogers, Kenny, 
“The Gambler” (“You’ve got to ... know when to fold ‘em, know when to walk away, and know when to run”). 
 

2 
 

While neither party has requested a general remand for further proceedings, such a determination clearly remains within the 
Court’s discretion. Staib v. Colvin, 254 F. Supp. 3d 405, 407 (E.D.N.Y. 2017) (“It is within the Court’s discretion to decide whether 
to remand for further proceedings or solely for the calculation of benefits.”) 
 

3 
 

Incongruously, while seeking a remand limited to step five – the residual functional capacity to perform other work in the 
national economy, the Commissioner’s brief attempts to defend the ALJ’s decisions through step four, even adopting some of the 
ALJ’s erroneous determinations. DE 27-1 at 16-18. Notably, few of the assertions made in the brief refer to record evidence; most 
of the citations are simply to the conclusory determinations of the ALJ. Rather than simplify the resolution of this case, the 
positions taken unnecessarily complicated review. 
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