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REPORT AND RECOMMENDATION ON 
ATTORNEY’S FEES 

KATHARINE H. PAKER United States Magistrate Judge 

*1 TO: THE HONORABLE RONNIE ABRAMS, 
United States District Judge 
  
FROM: THE HONORABLE KATHARINE H. 
PARKER, United States Magistrate Judge 
  
On July 6, 2021, this case was remanded to the 
Commissioner of Social Security, pursuant to sentence 
four of 42 U.S.C. § 405(g), for the purpose of conducting 
further administrative proceedings. (ECF Nos. 58-59.) 
Plaintiff filed a motion (“Plaintiff’s Motion”) for 
attorney’s fees in the amount of $14,324.70 for 65 hours 
spent litigating this action including this application, and 
administrative fees in the amount of $826.71, pursuant to 
the Equal Access to Justice Act (“EAJA”), 28 U.S.C. § 

2412. (ECF Nos. 60-62, 64-65.) The Commissioner 
replied to Plaintiff’s Motion (ECF No. 63), and Plaintiff 
submitted a Reply Memorandum in further support of 
Plaintiff’s Motion (ECF No. 64) which raised a new 
argument — that the Commissioner’s Objection to the 
Report and Recommendation (ECF No. 49) warranted the 
imposition of bad faith EAJA fees because it was “utterly 
frivolous.” 
  
While the Commissioner does not oppose (1) the original 
hourly rate requested; (2) dispute that Plaintiff was a 
prevailing party; or (3) challenge the timeliness of the 
motion; the Commissioner objects to the request for 
compensation on the grounds that 65 hours is excessive 
and unreasonable and objects to the request first set forth 
in Plaintiff’s reply brief for “market” hourly rate of $750. 
(ECF No. 63.) For the reasons stated below, I respectfully 
recommend that Plaintiff’s motion be granted and 
Plaintiff awarded fees and costs in the amount of 
$15,151.41 ($14,324.70 in attorney’s fees, and $826.71 in 
costs). I recommend that the motion be denied to the 
extent that Plaintiff’s counsel seeks market hourly fees 
based on an argument first raised in Plaintiff’s reply that 
Defendant engaged in “bad faith” and to the extent 
Plaintiff seeks attorney’s fees related to Plaintiff’s sur-sur 
reply on the issue of bad faith. 
  
The EAJA authorizes the payment of fees in an action 
against the United States. Eligibility for a fee award under 
the EAJA requires: 

(1) that the claimant be a ‘prevailing party’; (2) that 
the Government’s position was not ‘substantially 
justified’; (3) that ‘no special circumstances make an 
award unjust’; and 4) pursuant to 28 U.S.C. § 
2412(d)(1)(B), that any fee application be submitted 
to the court within 30 days of final judgment in the 
action and be supported by an itemized statement. 

Commissioner, I.N.S. v. Jean, 496 U.S. 154, 158 (1940) 
(quoting the EAJA); see generally Gomez-Beleno v. 
Holder, 644 F.3d 139 (2d Cir. 2011) (applying Jean). 
This Court finds that all four factors are met. 
  
First, Plaintiff is a prevailing party. The Supreme Court 
has held that a remand under sentence four of 42 U.S.C § 
405(g) is a final judgment that qualifies a plaintiff for 
prevailing party status. See Shalala v. Schaefer, 509 U.S. 
292, 301-02 (1993) (“[A] party who wins a sentence-four 
remand order is a prevailing party.”); Torres v. Barnhart, 
2007 WL 1810238, at *8 (S.D.N.Y. June 25, 2007) 
(Plaintiff “became the prevailing party when he 
succeeded in having his case remanded to the agency.”). 
Here, on July 6, 2021, the Court remanded this case 
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pursuant to sentence four of 42 U.S.C. § 405(g) for 
further administrative proceedings. (ECF Nos. 58-59). No 
objections were raised to the order and that order has not 
been appealed. Thus, Plaintiff is a prevailing party. 
  
*2 Second, “[t]he Government bears the burden of 
showing that its position was ‘substantially justified,’ and 
to meet that burden, it must make a ‘strong showing’ that 
its action was ‘justified to a degree that could satisfy a 
reasonable person.” Healy v. Leavitt, 485 F.3d 63, 67 (2d 
Cir. 2007) (quoting Pierce v. Underwood, 487 U.S. 552, 
565-66 (1988)). The Government does not contest this 
point and concedes that Plaintiff is entitled to her 
reasonable attorney’s fees. 
  
Third, this Court is unaware of any “special 
circumstances” that counsel against an EAJA award. And 
fourth, Plaintiff’s motion was timely filed within the 
thirty-day period required by 28 U.S.C. § 2412(d)(1)(B) 
and the Government does not contest this point. 
  
Turning to the issue of a reasonable fee award, the EAJA 
provides that the fees awarded 

shall be based upon prevailing market rates for the 
kind and quality of the services furnished, except 
that ... attorney fees shall not be awarded in excess of 
$125 per hour unless the court determines that an 
increase in the cost of living or a special factor, such 
as the limited availability of qualified attorneys for 
the proceedings involved, justifies a higher fee. 

28 U.S.C. § 2412(D)(2)(A). Cost of living increases since 
the $125 rate was set in 1996 can justify a fee greater than 
$125 per hour. According to the Consumer Price Index 
for the New York Metropolitan Area, the increase from 
March 29, 1996 to the present yields a rate of 
approximately $220.38 per hour. (Aff. of Jeffrey D. 
Delott, ECF No. 62.) 
  
Plaintiff’s counsel initially (in his moving brief) sought 
attorney’s fees at an hourly rate of $220.38 for his time 
working on this matter. He is a highly experienced 
lawyer, having practiced in the area of Social Security 
disability law since 1999. He spent approximately 91 
hours working on this case, from December 2019 to 
October 2021, which included drafting the complaint to 
file in Federal Court, drafting dispositive briefs, an 
additional round of briefing in response to the 
Commissioner’s objections to the undersigned’s Report 
and Recommendation, and the instant EAJA application 
and briefing.1 The administrative record in this case was 
334 pages. Counsel’s preparation and advocacy resulted 
in a remand. Plaintiff’s counsel also expended $826.71 in 
administrative fees.2 Those fees consist of $400 in filing 
fees, $7.40 for postage, and $419.31 for legal research 

charges. The Government does not oppose the request for 
administrative fees. Nor does it contest a rate of $220.38 
per hour for Plaintiff’s counsel, which this Court 
independently finds is reasonable. See Afriyie v. Comm’r 
of Soc. Sec., 2021 WL 1178579, at *5 (S.D.N.Y. Mar. 30. 
2021) (approving rate of $205 per hour, “consistent with 
other decisions in this District approving similar rates”). 
  
*3 However, the Government contends that the hours 
spent by Plaintiff’s counsel on this case were excessive 
and that no more than 40 hours of time was warranted 
given that (1) the issues in the case were not novel or 
complex; (2) the administrative record was only 334 
pages; (3) Plaintiff’s submission of additional medical 
evidence in response to Defendant’s objections to the 
undersigned’s Report and Recommendation compelled 
further briefing from Defendant; (4) Plaintiff’s counsel is 
an experienced practitioner; and (5) Plaintiff’s counsel 
represented Plaintiff at the administrative level. (ECF No. 
64.) 
  
A determination of a reasonable attorney’s fee is a matter 
committed to the sound discretion of the trial court. See 
Purdue v. Kenny A., 559 U.S. 542, 558 (2010). A district 
court “need not ... scrutinize[ ] each action taken or the 
time spent on it.” Aston v. Secretary of Health & Human 
Services, 808 F.2d 9, 11 (2d Cir. 1986) (citation omitted). 
The time spent litigating a fee application is also 
compensable. See Black v. Nunwood, Inc., 2015 WL 
1958917, at *7 (S.D.N.Y. Apr. 3, 2015) (quoting Gagne 
v. Maher, 594 F.2d 335, 344 (2d Cir. 1979), aff’d 448 
U.S. 122 (1980). In making the determination, the Court 
evaluates whether the number of hours expended were 
reasonable given the issues and specific nature of the 
case, as well as whether the proposed rate is reasonable. 
See Hensley v. Eckerhart, 461 U.S. 424, 433 (1983). The 
fee applicant bears the burden of establishing the 
reasonableness of both by, among other things, providing 
an itemized statement of hours spent on case-related 
work. See id.; Cutajar v. Comm’r of Soc. Sec., 2020 WL 
2999232, at *4 (S.D.N.Y. June 4, 2020). Here, Plaintiff’s 
counsel submitted itemized records for his fees. (ECF 
Nos. 62, 65.) 
  
The Court considers the Commissioner’s first, second, 
and third objections together. The Commissioner objects 
to the total number of hours Plaintiff’s counsel seeks 
compensation (65 hours), not including the time spent on 
the reply brief and sur-reply brief. (ECF Nos. 64, 67.) A 
number of district courts within the Second Circuit have 
found that it is reasonable for a Plaintiff’s attorney to 
spend 20-40 hours on a typical Social Security disability 
appeal in federal court. See, e.g., Forrest v. Colvin, 2016 
WL 6892784, at *3 (S.D.N.Y. Nov. 21, 2016) (noting that 
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“[c]ourts in this Circuit agree that 20 to 40 hours is a 
reasonable amount of time to spend on a routine Social 
Security case”). However, as recently explained by 
another court in this district, “[t]he suggested ‘20-40 
hours’ benchmark was based on the first set of cases 
decided under the EAJA,” and “[t]hat district courts have 
ruled a certain way for decades, without more, is not 
sufficient to conclude that the hours expended by the 
plaintiff’s counsel are excessive.” Morales v. Comm’r of 
Soc. Sec., 2021 WL 1736920, at *2 (S.D.N.Y. May 3, 
2021). District courts in this circuit have “not hesitated ... 
to award attorneys’ fees well in excess of the routine 
twenty to forty hours where the facts of the specific case 
warrant[ ] such an award.” Santiago v. Comm’r of Soc. 
Sec., 2020 WL 7335310, at *7 (S.D.N.Y. Dec. 14, 2020). 
Larger awards have been found reasonable when “the 
factual, substantive, and procedural complexity of the 
case” and “the efficacy of the attorney’s efforts” are taken 
into consideration.” Stewart v. Comm’r of Soc. Sec., 2014 
WL 2998530, at *3 (S.D.N.Y. July 2, 2014) (internal 
citations omitted). 
  
Although the administrative record in this case was not 
particularly long, Plaintiff’s counsel had to overcome 
certain hurdles to secure a remand. Plaintiff’s counsel’s 
brief also demonstrated a careful review of the record and 
applicable case law, which was appreciated by this Court. 
Given that the case involved not just briefing before the 
undersigned but also an additional round of briefing on 
the Commissioner’s objections to the Report and 
Recommendation in favor of Plaintiff, 65 hours is not 
unreasonable. Additionally, Plaintiff’s counsel’s time 
records indicate he spent approximately 85 hours 
litigating this action—more than the amount for which he 
seeks reimbursement. Thus, even if it were true that 
Plaintiff’s counsel appears to have spent a few too many 
hours reviewing short notifications as the Commissioner 
argues, by seeking reimbursement for only 65 hours, he 
already discounts for such excess. See, e.g., Morales, 
2021 WL 1736920, at *2 (finding 73.6 hours to be 
reasonable); Nelson v. Comm’r of Soc. Sec., 2008 WL 
1318920, at *2 (S.D.N.Y. Apr. 9, 2008) (granting fees for 
70 hours of work where the case “case was neither novel 
nor complex” and the administrative record was “only 
116 pages.”); Jackson v. Heckler, 629 F.Supp.3d 398 
(S.D.N.Y. Feb. 21, 1986) (sixty-five hours spent was 
within the range of hours awarded in similar cases). To 
the extent the Commissioner argues 41 hours. drafting the 
briefs leading to the court’s remand was excessive 
because the issues presented were not novel or unusually 
complex, the Court is not persuaded given the length of 
the briefs submitted by Plaintiff and their quality and 
considering the challenges posed in this particular case. 
  

*4 The Court next considers Defendant’s fourth and fifth 
objections together. “[T]he Court is precluded from either 
compensating or penalizing an attorney for her [or his] 
expertise in litigating.” Sava v. Colvin, 2014 WL 42014, 
at *3 (S.D.N.Y. Jan. 10, 2014) (citing Smith v. Astrue, 
2012 WL 3683538, at *2 (N.D.N.Y. Aug. 24, 2012). 
Although Plaintiff’s counsel has significant experience in 
this field, his experience would not substantially reduce 
the time necessary to review the record and synthesize the 
information contained therein into a comprehensive 
statement of facts and arguments with citations to the 
record. The fact of the matter is that reviewing a record 
and crafting a persuasive argument takes time, even for 
seasoned lawyers. Plaintiff’s counsel in this action 
provided quite detailed attention to the record and the law 
and his high level of advocacy showed. Santiago, 2020 
WL 7335310, at *3 (citing Kerin v. U.S. Postal Serv., 218 
F.3d 185, 194 (2d Cir. 2000)); see also Issacs v. Astrue, 
2009 WL 1748706, at *9 (W.D.N.Y. June 19, 2009) 
(noting the specialized expertise of Plaintiff’s counsel as a 
justification for an EAJA fee award). Courts in this 
district have rejected the notion that experience alone 
should justify a reduction of hours. See, e.g., Daily v. 
Comm’r of Soc. Sec., 2020 WL 1322528 (S.D.N.Y. Mar. 
19, 2020) (rejecting argument that hours should be 
reduced based in part on argument that Plaintiff’s counsel 
had over 30 years’ experience in Social Security law). 
Accordingly, although Plaintiff’s counsel was familiar 
with the case from representing Plaintiff in the 
administrative proceedings, it did not eliminate the 
necessity of reviewing the official record for purposes of 
drafting the complaint or preparing multiple briefs. 
  
Plaintiff’s counsel took issue with the Commissioner’s 
position as to the amount of hours for which he sought 
reimbursement in his reply brief. (ECF No. 56.) In the 
reply brief, Plaintiff asserted that the Commissioner’s 
conduct in this action was “utterly frivolous” and that he 
should be awarded $750 an hour instead of the $220.38 
originally requested. The Court then granted the 
Commissioner leave to file a response to the newly-raised 
bad faith argument. (ECF No. 55). The “bad faith” theory 
allows an award where a party has willfully disobeyed a 
court order or has acted in bad faith, vexatiously, 
wantonly or for oppressive reasons. Wells v. Bowen, 855 
F.2d 37, 46 (2d Cir. 1988). Plaintiff has not met this 
standard. The Commissioner is entitled to raise objections 
to a Report and Recommendation, question the amount of 
hours worked, and advocate for a lower award of fees. 
Moreover, it is improper to raise new arguments in a reply 
and for this reason alone the argument should be rejected. 
Connecticut Bar Ass’n v. United States, 620 F.3d 81, 91 
n.13 (2d Cir. 20210). Lastly, Plaintiff’s request for four 
hours of additional attorney’s fees for preparation of the 
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sur-sur reply which only advanced his new argument 
should be denied because the new bad faith argument 
should not have been raised in a reply or pressed in a 
sur-sur reply and no contemporaneous time records were 
submitted. See Scott v. City of New York, 626 F.3d 130, 
133 (2d Cir. 2010) (quoting N.Y. State Ass’n for Retarded 
Children, Inc. v. Carey, 711 F.2d 1136, 1147 (2d Cir. 
1983) (“contemporaneous time records are a prerequisite 
for attorney’s fees in this Circuit”). Accordingly, I 
recommend that Plaintiff’s request for reimbursement at 
the rate of $750 per hour and fees for four additional 
hours of time in connection with briefing the bad faith 
argument be rejected. 
  
 

CONCLUSION 

For the reasons set forth above, I recommend that 
Plaintiff’s application for fees and costs (ECF No. 60) be 
GRANTED and Plaintiff be awarded $15,151.41. I 
recommend that Plaintiff’s late request for market rate 
fees because of alleged bad faith actions of the 
Commissioner and additional time for briefing this issue 
be DENIED. 
  
 

NOTICE 

The parties shall have fourteen days from the service 
of this Report and Recommendation to file written 
objections pursuant to 28 U.S.C. § 636(b)(1) and Rule 
72(b) of the Federal Rules of Civil Procedure. See also 
Fed. R. Civ. P. 6(a), (d) (adding three additional days 
only when service is made under Fed. R. Civ. P. 
5(b)(2)(C) (mail), (D) (leaving with the clerk), or (F) 
(other means consented to by the parties)). 
  
*5 Such objections shall be filed with the Clerk of the 
Court, with courtesy copies delivered to the chambers 
of the Honorable Ronnie Abrams at the United States 
Courthouse, 40 Foley Square, New York, New York 
10007, and to any opposing parties. See 28 U.S.C. § 
636(b)(1); Fed. R. Civ. P. 6(a), 6(d), 72(b). Any 
requests for an extension of time for filing objections 
must be addressed to Judge Abrams. The failure to file 
these timely objections will result in a waiver of those 
objections for purposes of appeal. See 28 U.S.C. § 
636(b)(1); Fed. R. Civ. P. 6(a), 6(d), 72(b); Thomas v. 
Arn, 474 U.S. 140 (1985). 
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Footnotes 
 
1 
 

Plaintiff’s counsel spent approximately an additional 7 hours between September and October 2021 on Plaintiff’s Reply 
Memorandum in Support of Plaintiff’s Motion (ECF No. 64) and Plaintiff’s Sur-Sur Reply (ECF No. 67), both of which focused 
primarily on the new bad faith argument. 
 

2 
 

Plaintiff’s counsel requests an additional $26.39 for electronic legal research charges in his Reply Memorandum in further 
support of Plaintiff’s Motion (ECF No. 64) but returned to his initial request of $826.71 in his Sur-Sur Reply. (ECF No 67.) This 
amounts to a concession, and the additional $26.39 is therefore not included in the final award. 
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